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ABSTRACT 

A hearing was held for the purpose of receiving 
testimony about alternative reproductive technologies and their 
implications for children, families, and society. Testimony provided: 
(1) a comparison of in vitro fertilization and gamete intrafallopian 
transfer, and trends in in vitro fertilization;^ (2) a summary of 
definitions, statistics, and the human and financial costs of 
infertility; (3) an argument for addressing underlying social causes 
of infertility; (4) a discussion of the Vatican's position on the 
human dignity of the child and the integrity of marriage and the 
family, and application of these principles to federal policy on in 
vitro fertilization; (5) an exploration of the implications of 
married couples* rights to reproduce coitally in relation to rights 
of infertile couples to use noncoital techniques to procreate; (6) 
recommendations for state and federal legislation; (7) a 
consideration of the role of federal and state laws and how they 
should develop in relation to knowledge about alternative 
reproduction; and (8) arguments against contraception and abortion. 
Included are articles on noncoital reproduction and the law, and on 
implications of a constitutionally protected right to procreate for a 
wide cange of reproductive choices made possible by noncoital 
reproductive technologies. Fact sheets submitted by the committee 
minority are included. (RH) 
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ALTERNATIVE REPRODUCTIVE TECHNOLOGIES: 
IMPLICATIONS FOR CHILDREN AND FAMILIES 



THURSDAY, MAY 21, 1987 

House of Representatives, 
Select Committee on Children, Youth, and Famiues, 

Washington, DC. 

The select committee met, pursuant to call, at 9:35 a.m., in room 
2203, Raybum House Office building, Hon. Bruce A. Morrison pre- 
iiding. 

Members present: Representatives Morrison, Lehman, Weiss, 
Levin, Rowland, Evans, Coats, Bliley, Johnson, Packard, Hastert, 
Holloway and Grandy. 

Staff present: Ann Rosewater, staff director, Anthony Jackson, 
professional staff; Lisa Naftaly, research assistant; Carol Statuto, 
minority deputy staff director; Spencer Hagen Kelly, minority re- 
search assistant; Evelyn Anderes, staff assistant; and Joan Godley, 
committee clerk. 

Mr. MoRiOSON. I call the hearing to order. Today, the Select 
Committee on Children, Youth and Families will consider some of 
the most far-reaching and complex issues facing our Nation tcnday, 
alternative reproductive technologies and their implications for 
children, families and foi society. 

In recent decades, the pace of progress in reproductive technolo- 
gy lias been nothing short of phenomenal. Artificial insemination, 
first used nearly 40 years ago, now results in as many as 10,000 
births each year. The first tes^tube baby, a product of in vitro fer- 
tilization, arrived less than ten years ago. There have been over 
2,000 more such births since then. 

Surrogate mothers have given birth to over 500 babies since tbe 
late 1970s. Many of the fundamental ethical and legal issues raised 
in the highly publicized "Baby M" case will be discussed in our 
hearing today. 

On the cover of this mouth's Life Magazine is tbe first host- 
uterus baby, a child bom with no genetic link to the woman who 
bore her. And, as we will learn today, new medical and technologi- 
cal advancements in reproduction will continue to emerge, chal- 
lenging our most fundamental concepts of parenthood, child-rear- 
iiUL civil rights and moral authority. 

These stunning changes in reproductive technology came at a 
time of, and to some extent are propelled by, dramatic changes of 
demographics of parenthood. For a variety of reasons— the over- 
whelming costs of child-rearing for young couples; delay in the age 
of first marriage; increases in the number of working women and 

(1) 



the difficulty of juggling work and family life, given current work- 
place policies— couples have increasingly delayed having their first 
child until their late 208 and early SOs. The chances cn infertility 
increase significantly as childbearing is delayed. Nationally, about 
15 percent of all couples are infertile. However, among couples 30 
to 34, the infertility rate is more than 50 percent greater than the 
rate for cobles 25 to 29. 

Since 19to, the demand for treatment for infertility has more 
than tripled, from 600,000 couples to over 2 miiliun. For Uiese 
young couples, and increasingly for older, single women who seek 
to be parents, alternative reinroductive technologies represent hope, 
for some the only hope, of a genetically related baby. Yet, these 
technologies also force us to question what we as a society consider 
to be acceptable, to be equitable, to be legal, and to be sacred. 

Should we focus resources on producing children throufi^ expen- 
sive technological methods when thousands of children await adop- 
tion, and when the children of low-income finnili^ suffer fitnn in- 
adequate prenatal health care and nutrition? What impact will 
these new methods of reproduction have on tlie health and well- 
being of the children as th^ grow and develop? Will their family 
lives be markedlv different? Does the commercialization of human 
reproduction violate our most fimdamental laws against trade in 
human beings, or are these arrangements protected by Constitu- 
tional guar^tntees of the freedom to procreate? 

How do we treat the fine line between rejproductive choice for 
women and the risk of economic exploitation? What role is appro- 
priate or necessary for government on any level to take, as scientif- 
ic discoveries outpace and potentially alter our social and legal 
framewoik? 

No more fundamental issues could ever come before the Con- 
gress. Today's witnesses are the most prominent researchers, attor- 
neys and clinicians in the field of alternative reproduction. They 
have been selected deliberately to present the range and diver- 
gence c. opinion on these issues. It is only through this kind of 
open give and take that we will close the gap between the new 
technologies available for human reproduction and the social and 
moral consequences of the application of these technologies. 

[The opening statement of Hon. Bruce Morrison follows:] 

OriNiNG Statdunt or Hon. Bhuoi MoButON, a RmntNTATivB in Congkob 
Fbom tmk State or Connkticut 

In recent deoute, the Mce of progreM in reproductive technolo^ has been noth- 
ing ahort of phenommal. Artificial inaamination, fint uaed nearly 40 yean, ago, 
now reaulta in at manv aa 10,000 births per year. 

The first "teat tube ' bal^, a product of in vitro fertilization, arrived leaa than 10 
years ago. There have been over 2,000 more since then. 

Surrogate naothers have given birth to over 500 babiea since the late 1970*8. Many 
of the fiuadamental ethical and legal iasuea raiaed in the highly publicized Bal^ M. 
caae will be discussed today. ^ 

On the cover of this month's Life mi^aztne is the first "host uterus** baby, a child 
bom with no genetic link to the woman who bore her. 

And, aa we will learn today, new medical and technological advancementa in re- 
production will continue to emeife, challenging our most fundamental concepU of 
pmithood, childrsanog, civil ri^ts, and moralauthority. 

These stunning changes in reproductive technology come at a time of-^and to 
some extent are propelled by-dramatic changes in the demographics of parenthood. 

For a variety of reasons— the overwhelming costo of childrearing for young cou- 
ples, delay in the age of first marriage, increaaea in the number of workuig women 
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and the difficulty of juggling work and family life given current workplace poli> ' 
cw»— cou|^ have increanngly delayed having their tint child until their late 20*s 
and early 30't. 

The cnanoef of infertility increase significantly as childbearing is delayed. Nation- 
ally, about 15 percent of ail couples are infertile, however, among couples 30 of 34 
tiie infertility rate is more than 50 percent greater than the rate for couples 25-29. 
Since 1968, the demand for treatment for infertility has more than tripled, from 
600,000 ooaples to over 2 million. 

For ihmt youn^ oou|^ and increasingly for older cmgle women who seek to be 
parents, altemaUve reproductive technologies represent hope— for sor.ie the only 
hope— of a genetically rdated baby. Yet these technologies also force us to question 
what we, as a society, consider to be acceptable, to be equitable, to be lc|^, and to 
be sacred. 

Shoukl we focus resources on producing children throiwh expensive technological 
methods when t h ousa n ds of chiklren await adoption, and when the children of low 
income families suffer from in adfqua te prenatal health care and nutrition? 

What impact will these new methods of reproduction have on the health and well- 
being of the children as they grow and develop? Will their family lives be markedly 
different? 

Does the commercialization of human reproduction violate our most fundamental 
laws against trade in human beings or are these arrangemenU protected by consti- 
tutional guarantees of the freedom to procreate? 

How do we tread the fine line between reproductive choice for vvomen and the 
risk of economic exploitation? 

What role is appropriate or necessary for government on any level to take as sci- 
entific disooverica outpace and potentially alter our social and fe^ frameworks? 

No more fundamental issues coukl ever come before Congress. 

Today's witnesses are the most prominent researchers, attorneys, and clinicians 
in the fiekl of alternative reproduction. They have been selected deliberately to 
present the range and divergence of ofrinion on the issues. 

It is only through this kind of open give-and-take that we will close Uie gap be- 
tween the new technokigies available for human reproduction, and the social and 
moral consequences of the application of those technologies. 

Mr. MoRKisoN. I have a statement to submit for the record from 
Congressman George Miller, Chairman of the Select Committee. 
[Prepared statement of H<m. George Miller follows:] 

PUPAKID SfATIMKIfT OP HOH. GeOSGE MiUXB, A RETtlSENTATIVC IN CONGIIE88 

FftOM Tin Statx op Caupornu and Chaibman, Selbct CoMMnrEE on Chilorcn, 
Youth, and Famiub 

Today, the Select Committee on Children, Youth and Families will ej^amine the 
current and emerging reproductive treatments and explore the comple< medical, 
legal and ethical questions these methods pose for our society, as well our chil- 
dren and families. I am especially pleased that my colleague from Connecticut, 
Bruoe Morrison, requested that we conduct this hearing. 

For a variety of economic, cultural and social reasons, many of today's couples are 
ceUing married later and are postponir.g childbearing. But often, just when they 
feel financially and personally ready to start a family, manv fmd that they are not 
able to have children. 

hi the past decade, medical discoveries have provided hope for the 15% of married 
couples in the UJS. who are infertile. While generally a last resort, these new proce- 
dures—including artificial insemination, in vitro fertilization, surrogate mother- 
hood, embryo transfer and host uterus arrangements— have made it possible for 
many infertile couples to have children. 

These methods may solve many problems, but they also raise complex legal and 
moral dilemmas. As the hi^ly publicized Baby M. case made evident, the technolo- 
gy of infertility treatment has, in some instances, surpassed society's ability to as- 
similate it, forcing us to confront some very basic, veiy delicate questions. 

For instance, should there be limito to the means by whkrh infertile couples may 
create femilies? What does it mean to be a "mother" when one woman carries the 
bal^ and another raises it? What are the parental righU and responsibilities of 
those who use third party methods? Are the answers to these questions different 
from those in the case of adoption? 

Do these new techniques pose significant health or emotional risks for women or 
should women be free to choose whether they will undergo infertility treatmenU or 




"8 



bev another ooii]rie's child? How do we raolve the potential inequities for low and 
middle moome couples who cannot afford these treatments, let alone pre-natal cai^ 
dtinng tnditioiial piegiiancis^ 

^j^l^^f^^l^^^^^' ^ ^ l^yncal and emotional risks to childien bom of 

Based on Goncrass' past record v^ien considering iisues of morality, religion and 
pemnal values^ I view the movement of government into thsse sensitive aieas with 
tmidatkm. Stfll, since neither the demand for infeitil^ services nor the prwnss 

the medicel and lepu challenges of rq>roducUve technology. 

The Meet Committee* because it is not a legislative committee, has the unique 
Itmiry of co nsiderin g topical and c oa t iw e isi al issues, not in the context of a par- 
ticular itatute, bat as potior questions idiidi demand future enli^itened consider- 
ation, hk particular, it can examine those israes» like reproductive technology, ^dudi 
have the potential to Changs the meaning of parenthood and the dynami^^ 
hood m the country and around the world. 

I look forward to the inaldits that our eq^ 
IS sure to be a matter of piAic polky ddiate in the months to come. 

BIr. MoniBON. The gentleman from Indiana has a statement? 

Mr. Coats. I thank the Chairman. I think that statement that 
you just read is certainly an excellent one and defines the scope of 
what we're attempting to do with this hearing. There are a number 
of unanswered questions. We have experts here today that hopeful- 
ly can give us some of those answers. There are a number of ethi- 
ral questions and moral questions involved in this whole aiea. 
Hopefully, we can enter into a good discussion as to what scnne of 
thoK are, and point the way in terms of dealing with those. 

All of us, I think, want to advance these new technologies to the 
point where we can offer promise for indRntile couples, and we can 
bring about pcmtive advances in the ability of couples to form their 
fomily. And yet, there are risks involved and there are many ethi- 
cal questicois involved in terms of extending this beyond the tradi- 
tional family concept and using it in ways which may not be appro- 
priate. 

^So, I commend the Conmiittee for moving forward with this ex- 
*'\tion in an area where there are many, many unanswered 
vtions, and hopefully we can provide a basis for us to make 
sound decisions in the future. I look forward to hearing from the 
witnesses. 
Mr. MoBBisoN. Thank you. 

Does the gentlelady from Connecticut have a statement? 

Mrs. Johnson. Thank you. I commend you, Mr. Chairman, on 
your openmg statement. Advances in reproductive technology pose 
profound questions and difficult choices for women. I beueve 
women must have the right and the power to answer these ques- 
tions and make their choices. But ic is of the utmost importance 
that within our society we elucidate the issues, do the research, do 
the discussion that will help all of us, men and women, in our soci- 
ety, to focus on the challenging advances in remoductive technolo- 
gy posed to all of us. 

I commend the Committee for calling this hearing today. 

MowusoN. rd like to call thefiiBt panel of witnesses. Gaiy 
D. Hodgen, Ph.D., Scientific Director of the Jones Institute for Re- 
productive Medicine in Norfolk, Virmiia; Robert J. Stillman, Medi- 
cal Doctor, Associate Profenor and Uirector of the Division of Re- 
productive Endocrinology and Fertility, the Gecrae Washington 
Umversity Medical Center in Washington, D.C.; Wendy Chavldn, 



Medical Doctor, Director of the Bureau of Maternity Services and 
Family Planning of the New York aty Department of Health. New 
York, New York; Richard Doerflinger, Assistant Director for Pro- 
Life Activities, National Conference of Catholic Bishops, Washing- 
ton, D.C. 

If those four witnesses would take their place at the witness 
table, Fd appreciate it. 

I'm going to ask you to testify in the order of your introduction. 
Dr. Hodgen, I know that you have to leave early, so with the indul- 
gence of my colleagues, we will hear your testimony and direct our 
questions to you iirst, before hearing from the remainder of the 
panel. 

With respect to all of you, your written submissions are made 
part of the record and you may proceed to summarize those in the 
WW you find most effective. 

So, Dr. Hodgen, if you would begin. 

STATEMENT OF GARY D. HODGEN, PH.D., SCIENTIFIC DIRECTOR, 
THE JONES IN STITU TE FOR REPRODUCTIVE MEDICINE, PRO- 
FESSOR OF OBSTETRICS AND GYNECOLOGY, EASTERN VIRGINIA 
MEDICAL SCHOOL, NORFORK, VA 

Mr. Hodgen. Thank you. First, allow me to express my apprecia- 
tion for the opportunity to address the Committee on this impor- 
tant issue. 

I prepared a written statement of approximately three pages, 
which I will summarize briefly. 

Among the principal life cAgectives of most adults in America is 
the founding of a familv. Having children in a number and at a 
time suited to the couple's plans and aspirations is highly desira- 
ble. 

Frequently, pas8in|; one's genes to the next generation is a strong 
motivation and significant part of the marriage relationship and 
the family experience, as are pregnancy and parenting. 

However, the nurturing of children, youth and admts within the 
structure of family can be compromised when severe developmen- 
tal defects afflict fetuses, children and youth. Thus, fertility, con- 
traception and congenital normalcy are high priorities for the 
family. 

These are powerful forces driving patients co seek medical serv- 
ices for human reproduction. Increasingly, the needs expressed 
patients persuade scientists and physicians of the need for repro- 
ductive research in the laboratoiV and the clinic, to achieve suc- 
cesses in infertility treatment, safe and reliable contraception and 
assurance that the children bom into the family will be healthy. 

The accelerated emer^noe of the new reproductive technologies 
Inflects these pressures m biomedical science and health care deliv- 
ery. 

We're going to compare briefly two procedures— in vitro fertiliza- 
tion m which the egg and the sperm are combined in a laboratory 
dish, allowed to undergo fertilization there and then after about 
two days, as the embryo progresses in its development, usually to 
approxunately the four-cell stage, those embryos are returned to 
the ute us. In the other procedure, gamete intrafallopian transfer. 

ERIC ^ JO 
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the gametes are also collected in the same or similar way, but they 
are put into the fallopian tube so that fertilization can occur there. 
The difference is reall;^ in the patient population. 

In the first case of in vitro fertilization, most of the patients do 
not have functional fallopian tubes, or no tubes at all, due to ectop- 
ic pr^[nanqr, disease, or congenital defects. In the case of gamete 
mtrafallopian transfer, which I call GIFT, the patient must have a 
fallopian tube that can serve as recipient for Uie gamete. 

Since the 1978 burth of Louise Brown in Oldham, Engl and, and of 
Elizabeth Carr, America's first IVF bal^ in Norfolk, V'irginia in 
1981, IVF and embryo transfer has matured from an experunratal, 
therapeutic procedure to an effective and widely applied infertility 
treatment. As illustrated in Appendix B, I have estimated that the 
current number of IVFprograms worldwide is approximately 2%, 
with about 75 active IVr programs in the United Spates. 

Perhans up to 50 additionid IVF centers in the U SA may he es- 
tablished within the next 24 months. Many IVF programs have 
been developed successfully in association with different types of 
institutions, including medical schools and ^heir affiliated hospi- 
tals, private clinics, and certainly community hospitals. 

^ong well-developed IVF programs, pregnan<nr rates have lisen 
steadily over the past five years mto the range of 20 to 30 percent 
In the Norfolk program, the IVF team has achieved 27 to 81 per- 
cent pregnancy rates consistentiy fix)m 1985 to the present time, 
despite numerous difficult cases. 

As shown in Appendix C, using current capabilities, each 1,000 
treatment cycles results in the buth of approximate^ 930 babies. 
Importantiy, the cumulative presnanqr rate, after thi :reatment 

Seles, exceeds 50 percent. An additional treatment me nod, GIFT, 
90 has proven effec'lve and was developed in San Antonio, Texas 
and more recentiy, in Irvine, California. 

. ]^ the end of 1987, more than 5,000 chUdnm worldwide, nearly 
1,000 of these from the United States, will have been conceived and 
bom by these new reproductive technologies. 

Noting that the Earth's human population reached 5 billion per- 
sons in 1986, we can already see that one in one million humans 
hving todav was conceived by these technologies. 

I will taU: only briefly about the areas into which in vitro fertil- 
ization is moving either recentlv, or imminently soon. 

These are on the threshold of clinical application and research to 
bring capabilities into the clinic. The first of these is donor egg 
treatment, where donated em have been provided to recipient 
women either unable to use their own eggs or women lacking ovar- 
ian function, such as premature menopause. A woman may only b« 
25 or 30 years of age, but the physiology of her ovaries is that she 
IS Dost-menopausal in her state. 

By giving these women replacement hormonal therapy, the 
uterus can be prepared to accept the embryo implant and carry the 
pr^^nanpy. 

Usually, the donated eggs derive from generous, consenting IVF 
patieiits having extra eggs that are provided anonymously for fer- 
tihzation in vitro by the sperms of the husband and the recipient 
woman. Subsequentiy, the embryos are transferred to the recipi- 
ent s uterus. 
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Moving next to cryopreservation, or freezing of embryoe. Increas- 
ingly, embryo freedng is being evaluated as an acUunctive tech- 
nique, both to conserve embryos and to reduce the risk of multiple 
pr^^nancy when several embryos may have been available to trans- 
fer about two days after fertilization. 

^thou^ many IVF programs in the United States have stored 
embryos freezing, the technique is still experimental and re- 
quires additional research to improve success. 

The nert issue is surgical fertilizaaon of the egg. This is intended 
to help infertile men rather than infertile women. 

Among couples seeking WF therapy are infertile men who either 
produce reduced numbers of sperm which we call severe oligosper- 
mia, or they may be men that have significant numbers of aperm 
but these sperms are unable to fertilize their wives' eggs. A micro- 
pipet may allow microscopic suraical placement of the single sperm 
mto the egg thereby achieving fertilization and embiyonic develop- 
ment. Notice that establishing this treatment method would neces- 
sarily create embryos as a product of the research. 

Movinff next to oocjrte freezing. Oocyte freezing is important be- 
muse it has many fewer ethical problems than does freezing of em- 
Inyos. Some scientists are concerned that the fragile state of the 
egg's chromosomes will make them intolerant of the rigors of freez- 
ing and thawing which could produce developmentcd anomalies. 
Thus, some investigators have, advocated thorough chromosomal 
analysis of resulting embryos before attempting transfer of such 
embryos for pregnancy. Again, this raises the issue of embryo use 
for research rather than pregnancy. 

The next issue Fve touched on only briefly in these verbal re- 
marks but more at length in the written statement It deals with 
the prevention of congenital and devetepmental abnormalities as 
related to these new reproductive technolwies. 

By using a technique caUed restriction fragment length polymor- 
pmsm, special enzvmes caUed endonucleases can cut the DNA from 
a biopsy of the embryo, a few cells taken off the embryo which does 
not harm the embryo's ultimate devekpment, and examine the 
DNA for genetk normalcy. Ribbons of UNA being longer or shorter 
i^ow one to diagnose that if this embryo were to become a child, 
the child would be normal or defectivo with a specific genetic disor- 
der. 

Diseases that could be detected in this way are 80<^ed single 
gene defects. Examples are sickle cell anemia, Huntington's chorea, 
cystic fibrosis and Betathalesemmia. There are, however, 3,000 
such diseases known. Yet when comparing the ethical problems in 
using such a technique, we have to aJso consider the human sufiTer- 
ing and the cost to affected families emotionally and economically, 
we must consider that alternative therapeutic abortion after gesta- 
tional diagnosis by chorionic villus biopsy and amniocentesu are 
also in some cases acceptable procedures. This wouM be a diagno- 
8is»you see, before the embryo was ever transferred to the uterus. 

The last issue I want to touch upon is the relationship of these 
new reproductive technologies to contraception and family plan- 
ning. 

Perhaps no single issue affects the lives of women and children 
the world over so profoundly as a couple's access to safe and eflfec- 

ERIC 12 



8 

tive means to space the births of their children. This is no less true 
in the United States. 

Human sexuality is expressed in so many ways that new choices 
for contraception are needed. Some factors U> consider in new con- 
traceptive options are safety, reliability, rost, convenience, and con- 
servation of subsequent fertility. Inherently coexistent with cov*,^- 
ception is the priority of preventing infection from heterosexually 
transmitted diseases which often risk female infertility later be- 
cause of r«! inflammatory diseasep and tragically, even AIDS. 

Amc benage pcpidation, pregnancy continues to stifle 

educati .xedly impair the opportunities of life for adolescent 
women aua tk<$ir children bom too soon. 

New reproductive teclmologiee offer a part of the solution to this 
problem. But we emphasize, a part of it, along with education 
about human sexuality and moral behavior. 

TTie public's loss of confidence in the intra-uterine contraceptive 
device has diminished a m^jor famibr planning mettiod ust^ by 
many women. Among women over 36 years of age, who may not 
yet be to the menopause, the oral contraceptive is often contra-indi- 
cated because of side effects. These women hav3 to make other 
choices. 

For men, condoms or surgical sterilization may not be acceptable. 
And certainly there are limitations to other methods which include 
spermidines and other means of blocking accsLS of the sperm to the 

ince the number of elective abortions in the United States ex- 
ceeds 1.6 million per year, surely the development of more effective 
and acceptable means of contraception should be a hi^ priority in 
developing new rroroductive technology. I am espedallv entiiusias- 
tic that we should pursue as a nation methods that block gamete 
interaetion-*that is, the means by which fertilization occurs. The 
egg and the sperm must join physically in order to initiate the new 
person. In vitro fertilisation, you see, provides a means to study 
this process in the laboratory, to learn how we can prevent the egg 
and the sperm from uniting in such a way as to cause fertilization 
and development. 

It is apparent that IVF lends itself to this important research op- 
portunity, but brings ethical questions of justification. 

Simultaneously, we must Imk effiective contraception to the pre- 
vention of AIDS transmission between men and women. Thus, bar- 
rier methods and virucidal agents seem attractive possibilities. 

To conclude my statement a paragraph about wB issue of stew- 
ardship and the public trust. 

EthicaJ considerations of social responsibility in development of 
the new reproductive technologies have gained increasing attention 
in recent years. The level of medical practice— in the level ^ medi- 
cal practice there are Questions fdbout quality control for therapeu- 
tics. Not all of the IVF programs do as well as others. Patients 
need to be honestiy told what their opportunities to gain a child 
maybe. 

Regarding research directions, there are questions about prior- 
ities, limits, review and oversight procedures, and especially, the 
amount of respect and value accorded to the human embryo. 
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At the same time, it is recognized that sound, basic research 
must continue. These issues and public policies require even more 
attention when we think about the problems of cost and fairness, 
such that many families, people who would like to have families in 
fact in this case, of modest economic means, '^annot go to the medi- 
cal community and gain these services. They're not affordable. 

I leave you with three recommendations to consider. The prior- 
ities of the Select Conunittee seem paramoimt to me in the follow- 
ing way. 

First, a national policy on guidelines that provide some d^ee of 
uniformity. I would ask you to consider in fact that in joining the 
Searetary of DHHS to consider implementation of the recommen- 
dations of the Ethics Advisory Board that were published in 1979; 
many cases are still suited to our situation today; other things re- 
quire revision. 

Second, an enhanced dialogue between the lay public and the in- 
volved physicians and scientists so that ethical, religious and leg^ 
concerns can be understood alongside determination of meritorious 
scientific studies aimed toward inuninent medical breakthroughs. 
And here I would ask for the appointment of a new ethics advisory 
board so that we could look at a modem way, as youVe made in 
your (n)ening remarks the statement, how fast this field has moved; 
it needs to be looked at again very carefully. 

Finally, then, the third recommendation is to require the avail- 
ability of some insurance coverage to assist families df modest eco- 
nomic means to have well cMldren and youth. 

The public's trust in the miracles of biomedical research during 
the 20th century is the largest single reason for our successes in 
health care. As the stewards of this irreplaceable confidence, we 
must see that the publk's trust in scientific research will be pre- 
served for the families of the 21st century. 

Thank you very much. 

[Prepared statement of Gary D. Hodgen, Ph.D., follows:] 
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Pripakid Statemint of Gary D Hodor^, Ph.D., Scientific Director, The Jones 
iNOTmrrR for Reproductive Medicine, and Professor of OBSTrnucs and Gynb- 
OOLOOY, Eastern Virginia Medical School, Norfolk, VA 

Attaciwd: Appendix A: Nilestcnes of the Jcnes Institute for Rqiroductive 
Hedicine 

Appendix B: Scope of IVF/ET Clinics 
Appenlix C: Sixxxss Rates for IVF/ET Ttiersfff 

Principle Iteferenoe: Ethical ConsiderHtiGns of the New Reproductive 
'DBchnologies. Fertility and Sterility 40: 
S^pplmer^-lf 1986 

published lay The Anerican Fertility Society 
2131 Magnolia Avenue, Suite 201 
Bimin^ham, Alabana 35282-9990 
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taongr ^ FBrincipel liie cabjectives of nost adults in Anerica is che 
founding of a faiily. Hv^lng ctiildren in a nmber and at a tine suited to the 
ocuple's plans and aapirctKns is hic^y desixable. n»|uently, passing crte's 
gms to tte next gmr^tion is a strong notivaticn and significant part of the 
aaxriage ralaticnship and f«nily caqperienoe, as ate pregnane and paienting. 
HouBver, tte nurturing of cAildren, youth and a&dts within the stzucture of 
family can be coqpcoaised vlv.-. severe develcinental defects afflict fetuses, 
a^ildien and youth. Ohus, fertility, ooitrao^tiGn and congenital notnalcy axe 
hi^ priorities for faailies. 

I h eee an powarfUl forces driving patients to sedc nedical services for 
hum reproduction. Increasingly, the needs csqvessed by patients p^rpv^lg 
scientists and liiysicians of ttie need f-v reproductive research in the laboratory 
and clinic to achieve suocess in Lifertility txeatsent, safe and reliable 
ocntraoiption, and as auranoe that children bom into the family will be h^thy. 
Htm acoelersted i nn jiii m of the new reproductive technologies reflects these 
pnwH i ttT M in bicMdical science and health care delivery. 

m Vitro Fartinzatlm (Tm and BJirvo Transfer fgn and G amete Intrafanopian 
Transfer fGIFn 

Since the 1978 birth of Louiee Brown in Oldiam, fiigland anl of Elizabeth 
carr, terica's first IVF baby, in Norfolk, Virginia in 1981, ivf/ET has beoi 
iMtured froi an eaqnriMntal therapeutic procedure to an effective anl widely 
applied intetility treetMt. As illustrated in iippendix B, I have estiHted 
that the ourmt natar of IVP piuyii— worldwidi is approBdaately 220, with 
about 75 active IVP pnMp,m9 in the U.S.A. tahaps q> to 50 additional IVF 
omters in the U.S.A. aoy be estia)li#ied within the next 24 mtte. Itany IVF 
im ui I— have bean aeveloped suoaaasftiUy in association with dif f ermt t^pes of 
institutions, including Beiical schools and their affiliated teaching hoq)itals, 
private clinics, and in oonunity hospitals. 

Aaong Mll-dsveloped IVF prograas, pregnancy rates have risen steadily over 
the past 5 years into the range of 20 to 30%. In Urn Norfolk prognai, the IVF 
Tmm has achieved a 27 to 31 % pregpancy rate consistently during 1985 to 1987, 
da^dta nMDMB vary difficult cases raf acrad to Norfolk by other IVF am 
inftetility tra a bM nt omtars. As Aoun in Appendix C, using current 
capabilitiaB, for each 1000 U e ala a uL cycles ^xxit 230 bebies will be delivered. 
^Vortntly, the cuailative pregpancy rate after three (3) IVF U e aUw i it cyclw 
eafloeeds 50%. An additional tL e ala ai iL aethod, GIFT, also has proven effective in 
soM gra^ of patiants, as dsvalcpad in San Anbonlo, imam and Irvine, 
California. By the end of 1987 mare than 5000 children worldwide (nearly lOOO of 
thase in the U.S.A*) will have bean conceived and bom by these reproductive 
technologies. Noting that the earth's h«an population reached five (5) biUion 
parsons in 1986, the new reproductive technologies now account for about 
l/1.000,000th of tim total h«an population Uving trday (Apperdix q . 

lAllfl Bg TTlBttflnt 

Donated egga have been prx^ddad to recipient woaen either unable to uee 
their OM) eggs or to waaan lacking ovarian function, but receiving replaoenent 
horaonal thnapy to pnparc their uterus for iiq>lantation and pregnancy, ihis 
technique was pionsered by research at Ihe Jones Institute in Norfolk anl is now 
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UMd uatlMde. Usually, donated egcp derive frcn genetxxis oexisentin? IVF 
patients havixig eoctxa eggs that are provided anonysnously far fertilization io 
^jSXS by sp&rms fron the hu^xmd of the recipient vonan; resulting eobiyos are 
then transferred to the recipient's uterus. Scnetines the donor is a dose 
relative, such as a sister. More than 30 children have been born using donor egg 
therapy. 

Althouglk in the NccfolX prograi we have not relied qpcn it, increasingly, 
Mfaryo freezing is being evaluated as an adjunctive technique, both to ooraerve 
winyns and to reduoe the risk of ailtiple pregnancy when several entoyos ny be 
anmilahle for transfer about 2 days after fertilization of the eggs. In 
Australia and Europe about 60 children have been bom frca the tramf er of thafued 
fliixyos. Here in ttm U.S.A., the first sudi birth oo cua ed in Los Angeles, 
California in 1986. Althoug^i aany IVF pwjgi«s in the U.S.A. have stored frozen 
csfcryos, the tectniqje is still esipennental and reciLxires additioraa research to 

il^XDW SUOOB88. 

ftmriral Vlmr^iMTMtArwi of the Bp 

fmanq oaqpUm seddng IVF therapy are infertile nen Oio either pcatoe a 
reAioad niter of spece (severe oligosperBia) or vay have large nutes of aperx, 
but chey are wable to ftatilize their wif^*s eggs even in vitro , Reeults ttm 
aniaal ei^ariBents suggest that a ■Iczopipet vay allow ■icnoaocpic surgical 
pliy iiii t of a single apsta into an egg, theriri:y achieving fertilization aid 
eatacycnic dswalnMit . Hctioe that estdbliihing this a e alauL Mthod would 
neoBMarily create oftsyos as a prrrtrt of the raseardi. 

Qpcvte Preezlry 

Having the capability to freeze eggs for storage and later use vould obviate 
■ach of the need to freeze cetayos, therein reducing the ethical and legal 
dilCHas inherent to cyropceeervaticn of htaan ertayos. Houcver, acoe scientists 
are oonoa m e d that the fragile state of the egg*s Uaiau e u MS will nke thM 
intolerant of the rigors of freezing and thawing Oiidi could produoe 
devel I— It 111 ancnalies. Ihus, scne investigators have advocated ttxarou^ 
<^TV'f Ml analysis of resulting «bryos before attainting transfer of other 
such ^ii^m for pregpnancy. Ihis raises the issue of caiaryD use for research 
rather than pmynmsjf. 

In the founding of a faaily, perhaps the greatest gift to any parent is 
having well children \tio can grow and dmrelop into suooassful youth and adults. 
Uhfcrtmitaly, congenital defects rob Billions of faailies, indixling aothere, 
fathers and well siblings of their rig^itful daia to a nocaal, nurtmring faaily. 
the eaotional and eoonoedc burdens can be urbearable. Yet, the cost is hig^iest 
for the afflicted child, whose potential aay be largely sacrlfioed in a life 
severely oosproaised or truncated by develcpaental ancnalies. 

An extension of IVF soon allotf dsvelofBent of diagnostic tests that can 
deteraine whether an arioryo is genetically flawed in regard to scne pacific 
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h«rit4bl« diMase. nwawiiTh on aniaal cntayos au^gpests that an eitixyo bicfsy 
tdkan b&tcacm aribsyo tranaf er will allow detaction of abnatmalities in the OA 
mmi baf era aiqpraaaicn of the g&nt while not haising the developKntal potential 
ot theaa ateyos. By uaing a taclnii]ua called xastriction tMvpmit lengtti 
^yaorphifli CSnX) , ipacial izyea (enoknidaaaeB) cut the DA ttm the biopay 
oallB into longer and ihorter liUxna that can be idBXtifiad aa noonl or 
defactivB. D i a a aa e a that could be datactad in thia way are ao-called aingde gene 
dafacta, auch aa aicfcla call anniA, Huntington'a choraa, ^stic fibsnais, and B- 
lliiilaaihi More than 3000 auch genetically heritabla diaeaaea aite known. Ihe 
gjandariaa aa to whadier and haw iiiaeiui ti ehould tuu.ina1 are both obvdoua and 
fooddabla. Yet Oian ooifaorlng the laaan auffering and coat to affactad 
fadXiea, or alternatively therapeutic abortion after geatational diagnosis by 
villua bicpay or amiooentaaia, this new reproductive technology deserves 
oonaidttaticn aa injmtanu raaaarch. 

tahapa no other single isaue affacts the lives of wcnen and children world 
over so profoisxlly as a oouples aooeaa to aafe and effective means to epaoe the 
birtha of thair children, ifiis is no laaa true in davetloped coiaitxies, including 
the U.S.A. Bnen aoooality is inriii iiaaeil in ao aary ways that new ctoioea for 
oontrao^ition are needed. Soae factors to consider in new oontraoeptive options 
are: aafety, reliability, ooat, oonvenicnoa and oonaervation of wiiaafjwiit 
fertility. Inherently oocxistcnt with covltraoeptian is the priority of 
preventing inf actiona frcM hataroaeMially tranaaitted diaeagaa which often riak 
fMala infartility later hecauae of pelvic inflaHBtory difwwifipfr or, tragically, 
even ABB (HIV). 

Aaong the tamnga population, pregnancy oontiniaa to stifle aAxation and 
aarlcadly ii^airs the opportiaiitiaa of life for adoleaoent woaen and their 
childran, bom too aoon. Haw reproAactive tecbnologiaB offer a part of the 
aoXution to this pcoblaB, along with education about hwan sexuality and acral 
bihsvrior. 

Ihe pii>lic'a loaa of confidmoa in the intrauterine contraoptive device 
(BID) haa diainijhed a aajor family planning method formerly used by aany women, 
ilacng wom« over 35 ynrs of age, but not yet to mencpauae, the oral 
contraceptive may be oontraindicated b a cau a e of side affects thact inczeaaa in 
frequm^ with advancing age. Ftr men oondM s or aurgical sterilization nay not 
be aooeptable to acme, aa acme womm object to titel ligation. Certainly, 
rweraibility to regain fertility after aurgical oontraoeiAion ia often not 
auooaaafUl. liJtawise, aparmicidaa and diapfaraaa have significant limitaticic. 
Since the nuter of elective aborticna in the U.S.A. cMoeeda 1,500,000 annually, 
aurely developHnt of more effective and aooipttf>le maana of ccntraoeption ahould 
be a hl^ podority in developing new reproductive technologies. 

I am eapaplany enthuaiaatic that we ahould puraue research on methoda that 
block gamete ( a p erm egg) interaction, thua preventing fertilization idthout 
aystaaic effecta on the bod/ aa a whole. It is a^jpai ei it that IVF landa itaelf to 
this i a^mtant laHaairh opportunity, but brings ^hicwl guastiona of 
justification. Simultaneously, we auat link effective oon^aoeption to 
prevention of KtCB tranniasion between men and women. Ihus, barrier methoda and 
virucidal agents aaem attractive possibilities. 
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StgiardrfilD of the Public's Trv^ in BwrwiTxA 

Ethioil oonftiderations of social xe^xviBibility in dsvelofnent of the new 
zcpRxlLKtive tachnologifls have gained inczvasing attenticn in recent years. At 
the level of — d ic al pcactioe, theze axe questicns about quality contzol for 
tterapautlc Mrvloas at eoee IVF clinics. Ragazding researcti dizecticns, theze 
are fjn e nt i ons about priorities, limits, review and oversight procedures, and 
especially about the respect and value aooorded the hunan cniaryD. At the sane 
tiae it is reoo^iized that sound basic research dmld ocntinue. mese issues of 
pulslic poli^ recyiire even eoce attenticn %lien cost and fairness are oonsidered 
in the restricted availability of eedical care in the forn of new xcprotetive 
tactanologieB. 

Ihree priorities for this Select Ocaedttee seen paramount: 1) a national 
policy on guidelines that provide acne unifomity; 2) an enh an oed dialogue 
betuem the liy public and the involved physicians and scientists so that 
ethical, religious and legal con oems can be vndezstood alongside detemimtion 
of eeritorious scientific studies aiaed touard odnent eedical brealcthroiig^, anl 
3) required atvailabillty of sose insurance coverage to assist faailies of eodest 
eoonondc eeans to have veil cAiildren and youth. 

Ihe public's trust in the "miracles'' of bicnedical research during the 20th 
century is the largest single reason for our sunoesses in health caze. As the 
steuards of this irreplaoetfsle oonfidenoe, we met see that the pidDlic's tmst in 
scientific h'imiiui U will be preserved for fa«iHi*s of the 21st century. 



ERIC 



19 



15 



Appendix A 



Htm Jonts Institute for Aqproauctivie Medicine vas founded tsy Iks. Howard and 
Georgpnrm Jonas and Dr. Mason Andreus in tte Depaxtanent of Otetetrics arvl 
GynaoQlogy, Urn £Mtam Virginia Medical school during the I98a-*1984 nmflrair 
ysar. 

A»t ttiraa yaarm earlier, tte U.S.A. *8 first IVf prograa wss cxaated in 
NorfolX, iwulting in the birth of Elizabeth Carr during r^rw^ 1981, the first 
IVF baby oonoeived and bom in Anarica. 

Presently, the Marfolk IVF pcogran is directed by Cr. Zev Rssenuaks. Ohis 
IVF teen of aoce than 40 pt^sicians, scientists, nurses, technicians and 
ackainistrative staff perfonaad wotb than 500 IVF ti e a tag nt cycles in 1986, Mking 
it the laigast IVF progtasi in the U.S.A. More than 300 children have beoi bocn 
ftOB the NorfblX IVF pcograe. Ihe Vth Morld Oongress of IVF/ET set in Norfolk, 
Vi g^nia d uring April 5-10, 1987, with 1300 scientists and physiciarK in 
attendanoe. 

In 1966, the Jones Institute was OGif)etitively awarded the $28,000,000 five- 
year ObRtrM|)tive .nwiififnili and Oevelo|Bent (CSNRM)) grant froii the U.S. Agmry 
for Intematicnal Dsveloivient. Or. Gary Hodgien is the progran director, working 
with a staff of scientists, ptt^ixnarm, tscbnicians, nurses and adtainistxators to 
deveJcp nsw cxntraoeptive nethods, with eaftasiB on less developed oountries. 
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IVF/ET smUS: 1987 



WrlMdm Saexm of IVP QinicB 



tfiitiT rf ninlrff* 



!»iter of Tnfrt-nr ryr1iT(^r 



20 
50 
50 



large 
■nil 



500 
200 
100 



220 



Ihis ultiplf to - 



30,000 annually 



* 75 adiw in U.S.A. ; to anotter 50 axe under develcpMnt 



naaiwinrj 5 oo^toB are insoiinatad for each tr B a ta ent cycHe, 150,000 eggs way be 
■mioaail for fartilizatian in vitrp/ vaar. 

[Sinoa no fdcaal data base exists, these are ■test estinates" based on infotsal 
knoiAedgie.] 
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VJP/ET SXXTUS: 1987 



5 Edllicn pttBons living (1986) 
* 50CX) diildPin bom by IVF ml GIFT i^w-iAriflp 

l/l,00O,O00th of the hmm pciuljtion bas been ocnoeived ty ivr and OPT 

*alwt 1000 of thew an trtm tha U.S.A. 



fior iVF/gp 

Pff 1000 tiaalBHC cydfls raadiing ateyo tzanter 
SOOOcocytas ^ 
5000 in— inatiuM 

45U0 m^Mycm (wltipU oteyoa trmtezad) 
250 pra^mlaa (oonfixMd Mm in utam i 
200 d^vwiaa (na lost to qpcntanam ■imriaga) 
230 childEcn (ana aultipU pn^mdas) 



fcwl data baae «d*t«, theae an -tet cstintes" basad en infataal 
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Bfr. MoRRBON. Thank you, Dr. Hodgen. I know that vou have to 
leave soon. I would ask my colleagues if we could each limit our- 
selves to one question so that everyone here does get a chance to 
question Dr. Hodgen. And if that goes more quickly, we can go 
around for a second round. 

Td just like to ask you, you made a recommendation that we 
focus on the 1979 recommendations on guidelines. I take it you're 
recommending that there be Federal guidelines with respect to this 
kind of research and fertility treatment and Fd like you to at least 
highlight those positions that you think should be in such guide- 
lines. In other words, those choices you think those guidelines 
should make, not the questions, but the answers, to the extent that 
you think you know what they are. 

Mr. HoDOKN. I think the values are in ensuring that people are 
getting in this form of medical care what it is that they re asking 
for, and the public at large, who may not be the infertile couples. 
They need to know that we're moving in the right dk«ction, that 
oversi^t is reasonable, that things that are being done have been 
thought throu^, that th^ are in fact to some degree regarded 1^ 
many as appropriate. 

I believe the first issue then is that any research that's done in 
this area requires review by what we call the Institutional Review 
Board. You know this mechanism well, the IRB. It's the way in 
which lay persons working in a particular community with the 
physicians and scientists look at the work and decide that informed 
consent has been given and this has a reasonable opportunity of of- 
fering some help or in this case, reproductive benefit. 

The second issue I think is in the area of public trust, to deal 
openly with what the motives are for the research. Why are we 
trjring to learn what we're learning? Why is the process of scientif- 
ic inquiry and health care delivery to people who need children, 
healthy children, how is this related? 

These are the issues I would like to see brought forth by recom- 
mending some implementation of the 1979 EAB report. 

Mr. Morrison. Thank you. 

^ Mr. Coats. Doctor, you in vour statement called for a recommis- 
sion, I think, of the Ethics Advisory Board. There was previously 
an Ethics Board, was there not? 

Mr. HoDORN. Yes, there was. 

Mr. Coats. And that was disbanded in 1980? 

Mr. HoDORN. That's correct. 

Mr. Coats. Why was that disbanded, do you know? 

Mr. HoDORN. I don't actually know why. I believe that in part it 
had to do with whether we wanted any further consideration in 
our government of this issue, but obviously I'm onlv guessing. I 
have no absolute knowledjge. The expiration of the Ethics Advisoiy 
Board has a particular impact on our issue here today, and it 
means that if I as an investigator would submit a grant to the Na- 
tional Institutes of Health, it could not be considered for funding 
under present law until cf course it had passed approval by the 
Ethics Advisory Board. Since there is no Board, it cannot be consid- 
ered. So the door is locked to considering important research 
through our normal proposal, grant review and funding process. 
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Mr. Coats. Just to follow up with that question, and then quickly 
move on here, given our upcoming vote on the floor, you wcmld ac- 
knowledge and concede that while you describe the procedural 

1>roce88 that would take place in order for grants to be given and so 
brth, there are a number of controversi^ ethical questions that 
have to be answered, and that had something to do with the dis- 
banding of the board and probably would have a lot to do with 
whether or not a new one should be formed; is that correct? 

Mr. HoDGKN. Oh, absolutely. I hope I touched rn only part of 
them, of course, because of the brevity that's necessary here, but I 
couldn't agree more. I think the list is long, they are complicated, 
they are not easy issues to deal with, but we can all see that we're 
in a time and a situation in wnich they must be dealt with, lliat's 
why I think the appointment of a new Board may get us into a po- 
sition to consider the very complex, numerous problems. 
Mr. Morrison. The gentleman from Florida? 
Mr. Lehman. I have no questions. 
Mr. Morrison. The gentlelady from Connecticut? 
Mrs. Johnson. I'd iust like to clarify that last issue that you and 
the gentleman from Indiana were discussiiu^. 

Do I understand correctly that because mere is no Board to deal 
with or consider the ethical issues, that there are research projects 
that simply can't even be considered for fading? 
Mr. HoDGXN. That's correct. 

Mrs. Johnson. So there are whole areas of research that we are 
not involved in at all because we don't have the institutional mech- 
anism to allow the grants to be funded? 

Mr. HoDGBN. I couldn't say it so well. 

Mrs. Johnson. And what kinds of, what cat^ories of grants 

Mr. HoDGEN. These would be grants for example kx)king at 
whether and how we should for example develop this meth<M of 
surrical fertilization of the egg. That's an example. Another would 
be if we could develop a contraceptive that wouldn't have side ef- 
fects, that doesn't cause in a woman high blood pressure and blood 
clots and all the other things that we worry about with oral contra- 
ceptives. We wouM be able, if the proposal were sufficiently merito- 
rious scientifically, and was thought ethical by the Review Board, 
then the funding would allow ttte research perhaps to develop 
methods by which we can look at the egff and the sperm together 
m the laboratory and determine by this mrect process whether we 
have blocked fertilization at that level, and get away then from 
systemic methods that have side effects. 

Mrs. Johnson. Has the initiative in research in implantation 
moved from the United States to other nations because of the lack 
of this Board or what role has the lack of this Boanl played in this 
transference of leadership in this important area from the United 
States to England and other countries? 

Mr. HoDGKN. I think the missing pieces are that the guidelines 
that we re working by which are informally those of the American 
Fertility Societv which took upon itself the professional responsibil- 
ity to look at this issue involving people outside the medical profes- 
sion to assist in making the aecision--ethicists, lawyers, sociolo- 
gists, etc., to assist in making the decision involved. I believe that 
we need to have our government do this; we need processes of tmi- 
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formity. All of us look for independence among the states, but the 
problem is we have a policy here which is individualized according 
to each jurisdiction of a state. We have couples going far from 
where they live to receive medical services. We don't have it recog- 
nized such that insurance coverage is broadly available, and there s 
a great iqjustice and fairness about who can and cannot found a 
family. 

Mr. Morrison. If I could give the other gentlemen a chance to 
ask questions if they have them. The gentleman from Louisiana. 

Mr. HoLLOWAY. I don't really have a question. My doubt is 
where do we end Federal involvement in everything? You know, 
surely we had a purpose in the beginning as a Federal people and 
here we've pretty well in my opinion just moved out of totally what 
the original purpose was for us being here. And I think if we listen 
to the different actions from life that we would be involved in 
evei^ step of every individual's life. I just personally do not feel 
that s what we're elected to be here for. You may have a follow up 
on what your belief is, but my feelings are where do we end, and 
where does the Federal involvement end in everyday life? 

Mr. HoDGKN. Ce* tainly the issue of intrusion is at a very person- 
al level here, and I couldn't disagree. I have some of the same feel- 
ings that I believe I've }wt heard from you. We're also dealing with 
the people who are coming to the medical community and saying 
help me have a well child. This is the tension that exists in biomecU 
ical research and in health care delivery. I definitely have feelings 
that I hear you emress. 

Mr. Morrison. The gentleman from Illinois. 

Mr. Hastert. Thank you. And I appreciate your testimony. I'll 
tiy to be brief, as we do have a vote coining up. A couple things. 
First of all, to set some definitions in the reconl clear, the issue 
that vou're talking about here is being able to, in cases of illness of 
couples and they can't have a baby or a child, their ability to go 
forward and to do actually some genetic engineering to see what 
the problem is in order to nave a well offspring, right? 

Mr. Hodgrn. Well, it's a question whether we should. You see, 
the possibility exists 

Mr. Hastert. But the scientific method itself. 

Mr. HoDGEN. The scientific method, I wouldn't call it genetic en- 
gineering, but it's certainly determining whether the genes that 
are there are defective. But we have not changed or altered those 
genes. That's an important distinction. 

Mr. Hastert. And what it actually does then is offer the ability 
to people who first of all, physically can't have children. 

Mr. HoDGEN. These people would be able to have children. May I 
give you a very brief example? We had here a couple, both of 
whom were carriers of sickle cell anemia. They themselves are 
healthy. But the risk is that this man and woman, one cliance in 
four, would have an affected child. One in four. Let's say we help 
them, through in vitro fertilization, not because they can't con- 
ceive, because they wish to have a well child only. That really is 
how this would work. 

Mr. Hastert. So in other words it does enable people who would 
have difQculty having children otherwise to find other methods to 
have those children and also would be available to people who have 
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lived outside of a male-female type relationship marriage to have 
children, too. It gives them options; is that correct? 

Mr. HoDGKN. I suppose it would. We have not dea with such sitr 
uations. 

Mr. Hastbrt. Is that basically the decision of thore boarxls, to 
make those types of decisions? 

Mr. HoDGKN. Oh, I think so. That's a part of how we would make 
a judgment that something was ethically 

Mr. Hastert. These bowls that you're talking about would have 
to make some pretty moral decisions. 

Mr. HoDGEN. Oh, absolutely, yes. 

Mr. Hastert. Thank you. I appreciate we're short of time, and I 
realize that. Thank you very much. 

Mr. Morrison. The hearing will recess for the members to vote 
and we'll be back in five or six minutes and hear from the rest of 
the panel. 

[Recess] 

Mr. Morrison. I apologize to the panel for the delay and I would 
ask you if you would each of you now summarize your testimony 
and then the Committee will certainly have questions for all of 
you. 

Dr. StiUman, if you'd like to begin. 

STATEMENT OP ROBERT J, STILLMAN, M.D., ASSOCIATE PROFES- 
SOR AND DIRECTOR, DIVISION OP REPRODUCTIVE ENDOCRI- 
NOLOGY AND FERTILITY, GEORGE WASHINGTON UNIVERSITY 
MEDICAL CENTER, WASHINGTON, DC 

Dr. Stillman. Mr. Chairman, Members of the Committee. So as 
not to be repetitive of Dr. Hodgen's excellent summary, I have 
Men asked to summarize definitions, statistics and the human and 
nnancial costs of infertility in general, as a background to the de- 
liberations of your committee on the new "alternate" reintxluctive 
technologies. I am pleased to be able to do this. 

The monthly cycle in women of reproductive age is comprised of 
a delicate, balanced and orchestrated series of events leading to 
ovulation, the passing of a mature ^ to the ovary. Then, trans- 
port of millions of sperm through the female reproductive tract, 
fertilizati<m in vivo— i.e., in life, as opposed to in vitro, under 
glass— and implantation of the early dividing pre-embryo into the 
wall of the uterus. 

If pr^nancy is not achieved, the body signals the end of this re- 
productive cycle and the commencement of another, with menstru- 
abon, or shedding of the uterine lining. The stage is set for a repe- 
tition of this orchestration with its critical biologic aim— reproduc- 
tion. Indeed, there are two basic biologic laws applying to all spe- 
cie and espoused by Darwin. First, that of preservation of the self 
and second, preservation of the species. The biologic purpose of the 
reproductive cycle is, of course, the latter. 

We are, in general, unaccustomed to viewing each menstrucd 
period as a sign of failure of the reproductive system. Yet, that is 
exactly what it is to one in every five or six couples, or 15 to 20 
percent of the married, reproductive age population who are infer- 
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tile, defined as a failure to conceive for greater than one year with- 
out contraception. 

That amounts to millions and millions of American couples in- 
voluntarily denied their fundamental biologic right of procreation 
and to have a family. 

The frequency of infertility appears to be increasing, and for var- 
ious reasons. 

Contraceptives, like the intrauterine device, can cause tubal 
blockage. 

An increased frequency of sexually-transmitted diseases also may 
block ^bes. 

There is an increase in the absolute number of people of repro- 
ductive a^e. More of them are seeking infertility care as social stig- 
matization of infertility is H™^"i«^i"g 

Reproductive toxins are also iiridely found, such as cigarette 
smolung, alcohol, drug use and environmental toxins. 

And finally, a delay in childbearing as alluded to by Mr. Morri- 
son decreases fecundity, that is, the natural, the monthly probabili- 
ty of conception. In the human, this monthly probability of concep- 
tion is already quite low, about 26 to 30 percent per cycle, com- 
pared to most animal species with greater than 90 percent. It de- 
creases significantly with age. Legitimate social and professional 
poalp ;f t7omen, along with dfective contraception, delay childbear- 
mgbut may have an unexpected, unwelcome cost to their fertility. 

The health professionals entrusted with the care of infertile cou- 
ples provide support, not just technology, for infertility is indeed a 
true lifia crisis. 

First, there is often surprise, ^aote, 'liow ironic it was for me to 
practice birth control for years and now be infertile all along." 
Then there's denial, there's isolation, quote, "I can't go anywhere 
near my pregnant friends, anywhere near baby showers, or any- 
where near my mother-in-law's probing questions." Unquote. 
Anger, guilt, feeling of unworthiness often follow. Masculine and 
feminine self identities are sorely prr >sed with infertility, so inti- 
mately tied to sexuality and to sex itself. Depreanon a^id then 
ffrieving are often final stages in the couples' infertility crisis, and 
for only some, preceding a resolution. 

Infertile couples unfortunately srieve alone, for society does not 
recognize or support grieving the aeath of a di>Bam or of a potential 
life, only that 6t an actual life. 

Therefore, even couples' grief, since felt alone and without sup- 
port 9 unrewarding. 

That is in part the human cost, the cost of unfulfilled dreams or 
an unfulfillea familv. There are logistical and financial costs as 
well. For those couples who can afford it, dollars spent are just an- 
other burden to be borne at the cost of being infertile. For those 
who cannot afford it, they feel rather robbed of their own fiinda- 
mental right to procreate, with help now being denied them simply 
because they are poc*. 

There are innumerable wavs to estimate financial costs of infer- 
tility, summing up of each of the costs of the tests, summing up of 
each of the costs of therapy , costs it takes to achieve one pregnancy 
among the group of infertUe couples, costs compared to aooption, 
insurable versus noninsurable costs, etc., etc. 
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The average infertility workup may be completed in four to six 
months at an average cost of twenty nve hundred to four thousand 
dollars. However, the range is much, much wider. 

For a $60 semen count may clearly reveal a diagnosis, or the di- 
aenoeis may remain obscure after several thousand dollars worth 
of evaluation. 

'Similarly, the cost of therapy varies widely. Therapy can be sue- 
ceasful for $20 worth of ovulation stimulant for one month or re- 
quire several suigeries of several thousand dollars each. 

In vitro fertilization costs average about $3,500 to $4,500 per 
cycle and may require just one or if not successful, 2, 3 or more 
cycles to succeed. 

As Dr. Hodgen mentioned, monthly probability of success ap- 
proaches that of normal reproduction. 

Costs of standard tests used to evaluate infertility are attached 
as an appendix and the reference bv Cooper, 1982, is recommended. 

Currently, the Office of Technology Assessment of Congress is 
making a m^jor effort in compiling current statistics and costs 
about infertility, infertility services, and importantly, evaluating 
wavs to prevent infertility. 

A dia^osis can be established in approximately 85 to 90 percent 
of couples undergoing infertility investigation. The remaining 10 to 
15 percent of couples thus have quote ''infertility of unknown 
ori^" unquote. Le., where no cause or diagnosis can be assigned, 
and where diagnostic sophistication still needs to be improved. 

Of these 85 to 90 percent of couples in whom we can make a di- 
agnosis, male factor, i.e., infertility based on sperm number or 
motion, accounts for about 35 to 40 percent. Female factors account 
for another 40 percent of this infertility, divided between factors in 
the female which may influence the aJbility to ovulate, tube func- 
tion, cervix, uterus, immunologic incompatibility, as well as a 
common disorder referred to as endometriosis. 

The^ re mainin g 25 percent of couples in whom a diagnosis can be 
established have a combination cf factors, multifactorial infertility, 
causing their difficulties in conceiving. 

Many new procedures and new drugs have expanded the number 
of couples whom we can treat successfully to over 50 percent of 
those who come for care. Importantly, even before employing alter- 
nate reproductive technology. Of the others, some may conceive 
spontaneously over time, most never. 

The new reproductive technologies now hold untold promise in 
capabilities for therapy in patients who had previoiuly been unsuc- 
cessful at conceiving with more standard treatment. Fiitimates of 
the percentage of patients who may bmefit from IVF who were 
previously not treatable, range from 80 percent of patients with 
tubal factor and an even astounding 25 percent of patients with in- 
fertiliW of unknown origin. Endometriosis, male factor, immunolo- 
gic infertility, are also treated by the new reproductive technol- 
ogies after other methods have failed. 

Solomon -vas wise in his deliberations. May we all combine to 
have his st ngth and wisdom in giving guidance and counsel to 
the many issues that surround these technologies in striving for an 
important, common goal, allowing more and more couples to fulfill 
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their dreams and rights to have children and to have a family. A 
right and a dream so many of us take for granted. 

It is a privilege to take part in the care of these couples as it is a 
privilege to present this sunmiary to you. I welcome your questions 
and comments and reiterate Dr. Hodgen's request for a national 
comprehensive deliberative process such as the Institutional 
Review Board of NIH, the Ethics Advisory Board, similar to that 
put forth by England in the Warner Commission or Australia, the 
Waller Commission, composed of scientists, lawmakers, ethidsts 
and the public to formulate public policy and urge that it be done. 

Thank you. 

[Prepared statement of Robert J. Stillman, M.D., follows:] 
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PUTAKBD 9rATiiitNT OF R<»nT J. SnixMAN, M.D., AsBociATi PftomBOE, Oanwr- 
MCi AND GTNiooumT, DnBcitxB, RiPKODucnvB Enik)ckinou>gt and Febtiutt, 
Gmmam Wabhinoton UNiynsmr Mbmcal CkNin, Washington, DC 

Mr, Cbaixnan, Menders of the Coonittee, 

Z have been asked to susnarize definitions, statistics, and 
the bunan and financial costs of infertility as a background to 
deliberations of your Comnittee on the new "alternate" reproduc- 
tive technologies, Z will try to do this in the tijne allotted. 

The monthly cycle in women of reproductive age is comprised 
of a delicate, balanced, and orchestrated series of events lead- 
ing to ovulation (passing of a mature egg from the ovary), the 
transport of millions of sperm through the female reproductive 
tract, fertilisation in vivo , i.e., "in life," (as opposed to 
in vitiro, i.e., "under glass"), and i^laotation of the early 
dividing embryo into the wall of the uterus, 

Zf pregnancy is not achieved, the body signals the end of 
this reproductive cycle, and the commencement of another with 
MDStrnatioo, or the shedding of the uterine lining. The stage 
is set for a repetition of the orchestration with its critical 
biologic aimt reproduction, Zndeed, there are two main, basic 
biologic laws applying to all species and espoused by Darwin — 
1) t lat of preservation of the self, and 2) preservation of the 
species* The biologic purpose of the reproductive cycle is, 
of course, the latter. 
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We are, in general, unaccustomed to viewing the menstrual 
period as a sign of failure of the reproductive system* Yet 
that is what it is to one in every firm or mix couples* or 15 
to 20% of the Married, reproductive-age population who are 
infertile, defined mm a failure to conceive for greater than 
one year without contraception. That amounts to millions and 
millions of American couples (voters and consumers) involuntarily 
denied the fundamental biologic right of procreation and to have 
a family. 

The frequency of infertility appears to be increasing, and 
for various reasons: 

1* Cdntraceptivea # like the intrauterine device, can cause 
tubal blockage; 

2« An increased frequency of sexual ly*tranaait ted diaeaaea also 
nay block tubesi 

3« An increase in the abaolute nuaber of people of repro- 
ductive age. More of them are seeking infertility care, as 
aocial stigmatization of infertility is diminishingi 

4. leproductive toxina are widely found, such as cigarette 
amoking, alcohol, drug use, and environmental toxins; 

5. A delay in childbearing decreases fecundity (the aonthly 
probability of conception) . In the human, this monthly 
probability is quite low (25-30% per cycle — compared to most 
animals, 90% oer cycle) , and decreases significantly with 
age* Legitimate social and professional goals of women, 



31 



27 



along with effective contraception, delay childbearing but 
may have an unexpected and unwelcome cost to fertility* 
The health professionals entrusted with the cere of 
infertile couples provide support — not just technologies* for 
inf ert il i ty is a true life crisis • First, there is often 
Sugpri— » "How ironic it was to practice birth control for years 
and to have been infertile all along*" Then Penial , Isolatioo 
"I can't go near my pregnant friends, baby showers, and my 
mother-in-law." Abqt , Quilt , and r— lingg of Pnworthinegg often 
follow* Masculine and feminine self identities are sorely press- 
ed with infertility, so intimately tied to sexuality and to sex 
itself. Dcsressioo, and then Oriiring often are final stages in 
the couples' infertility crisis--for some, preceding a 
B— olntioD * 

Infertile couples, unfortunately, grieve alone, for society 
does not recognize or support grieving for a potential life, not 
an actual life* Therefore, even the couples' grief, since felt 
alone and without support, is unrewarding* 

That is in part the human cost , the cost of unfulfilled 
dreams* There are logistical and financial costs as well* For 
those couples who can afford it, dollars spent are just another 
burden to be borne at the "cost" of being infertile* For those 
who cannot afford it, they feel further robbed of their own 
fundamental right to procreate, with help now being denied them 
simply because they are poor* 
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There are irnumerable ways to estimate financial costs of 
infertility — sununing cost of each tests or the cost of each 
therapy I cost it takes to achieve one pregnancy among a group 
of infertile couples; cost compared to adoption; insurable vs* 
non-insurable costs, etc., etc. The "average* infertility work- 
up Bay be coapleted in f ran 4-6 aooths, at an average cost of 
$2500-$4000. However, the range is much wider — for a $50 semen 
count might clearly reveal a diagnosis, or the diagnosis may 
remain obscure even after several thousands of dollars of evalu- 
at ion. Similarly, the cost of therapy varies widely. Therapy 
can be successful for $20 worth of an ovulation stimulant for one 
month, or require several surgeries of several thousands of 
dollars each. In vitro fertilization (IVF) costs average $3500- 
4500 per cycle and may require 1, 2, 3, or more cycles to 
succeed. Costs of "Standard" tests used to evaluate infertility 
are attached as an Appendix, and the Reference by Cooper, 1982, 
is reconmended* Currently, the Office of Technology Assessment 
of Congress is making a major effort in compiling current 
statistics and costs about infertility and infertility services* 

A diagnosis can be established in approxiastely 85-90% of 
couples undezgoing an infertility investigation. The remaining 
ten to 15% of infertile couples thus have "infertility of unknown 
origin,* i.e., where no cause or diagnosis can be assigned and 
where diagnostic sophisticatior still needs to improve. Of the 
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8S-90% of couples in whom we can make a diagnosis r aale factor 
i«e«* infertility based on the spen nuaber or aotion, accounta 
for about 35 to 40%. Peaale factors account for about 40% of 
infertility. These female factors are divided between factors 
which may influence the ability to ovulate, tubal function, 
cervical r uterine, or immunologic factors, as well as a common 
disorder called endometrJoois. Tbe regaining couplea in wbna a 
diagnosis can be eatabliabed (•25%) have a coi^inatioo of factors 
("■ultifactorial") causing their infertility. 

Many new procedures and new drugs, have expanded the number 
of couples whom we can treat successfully to over 50% of those 
who cone for care, even before employing "alternate reproductive 
technology." Of the others, some may conceive spontaneously over 
time, others never. The new reproductive technologies now hold 
untold promise and capabilities for therapy for the patients who 
had previously been unsuccessful at conceiving with more standard 
therapiea. Estimates of the percentage of patients who may 
benefit from IVF who were previously not treatable range from 80% 
of patients with tubal factor infertility, to over 25% of 
patients with infertility of unknown origin. Endometriosis, 
male factor, and immunologic infertility are also treated by 
the new technologies after other methods have failed. 

May we all combine to have the strength and wisdom of a 
Solomon in giving guidance and counsel in many issues that 
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surrourd these technologies in striving for a commmon goal- 
allowing more and more couples today to fulfill their dreams of 
having a family — a dream so many of us take for granted* It is 
a privilege to take part in the care of these couples, as it is 
a privilege to present this summary to you* I welcome your 
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APPBDIZ, 



COSTS or TB8TIM6 M> PIOCKDOKKS FCtt ZMPnTILZTY BVALOATZOII 

1* CoDsnltatioD, $10C for evaluation and review of records* 
support, and discussion of the plan* 

2. TMting examines each component of doxmI re production to see 
which might be leading to infertility: 
a* Omlatory factors: 

!• temperatvre charts* 

2* urine hormone kits ($50 per cycle)* 

3* hormone studies (approximately $50 apiece)* 

4* endometrial biopsy ($250). 
b, Male factor is evaluated: 

!• aemen analysis ($50)* 

2* sperm penetrating assay ($250) * 

3, hormone studies (approximately $200)* 

4* immunologic studies (to evaluate incompatibility between 
the male and the female) ($250) • 
c* The tttarvs and the tubes are evaluated (for their ability 
to conduct the sperm and egg function), ($325). 
d« Garvical ■ncna product ion (post-coital test) ($75) * 
e, IiSpaxoecopy/evalttation of the pelvic tubes and ovaries 
in a minor operative procedure) , (total cost between 
$2000 and $5000. 

It is i^ortant to understand that not all tests need to 
be done on all patients; sometimes* evaluation is reasonably 
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APPWIX 

Straightforward and simple. Other times, tests need to be re- 
peated or further testing beyond those listed above, needs to be 
done in special circumstances. It should be noted that through 
the Office of Technology Assessment , the Congress is making a 
major effort at developing cost/use analy^ses of infertility 
services with the help of infertility specialists nation-wide. 
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STATEMENT OP WENDY CHAVKIN, M.D., DIRECTOR, BUREAU OF 
MATERNITY SERVICES AND FAMILY PLANNING, NEW YORK 
CITY DEPARTMENT OF HEALTH, NEW YORK, NY 

Dr. Chavkw. Thank you for the opportunity to speak today. 

I am starting from the presumption that our policy goals are 
twofold: that all Americans should be able to make choices about 
reproduction and that we seek to promote social justice. 

The new reproductive technologies offer mechanisms for achiev- 
ing one objective toward the goal of reproductive choice. Attain- 
ment of the goal, however, requires that we place these new repro- 
ductive technologies in context and the relevant context I would 
suggest is that of a nation whose citizens too often lack access to 
basic reproductive health care services. 

Rates for both infant and maternal mortality in the United 
States lag far behind those of other developed nations. Black in- 
&nts continue to die at nearly twice the rate of white infants and 
black women die in association with pregnancy at more than twice 
the rate of white women. Such racial disparities have persisted 
and, in fact, recently widened for these and other adverse reproduc- 
tive parameters. It appears that the United States will not meet 
the Surgeon General's 1990 goals for infant and maternal mortali- 
ty- 

Because there is no national entitlement program for perinatal 
health care services, many American women receive late or no pre- 
natal care. Approximately 26 percent of American women do not 
obtain prenatal care in die first tliree months of pregnancy. Be- 
cause of geographic maldistribution of health services and financial 
barriers, other reproductive health care services such as gynecolo- 
gic care, family planning, abortion and treatment for sexually 
transmitted diseases, are even less accessible. For example, almost 
80 percent of all coimties in the United States lack any providers 
of abortion. 

The new reproductr/e technologies are geared toward increasing 
options for the infertile, estimated to be one in six American cou- 
ples. Focus on these, I would su«est, represents a search for a 
technologic fix to issues with socicd roots. I would suggest that we 
concentrate resources and attention on the underlying causes of in- 
fertility. Among these are: 

Sexually transmitted disease epidemics and inadequate contra- 
ceptive options. Pelvic infection rcMSulting from sexumly transmit^ 
ted disease and nonbarrier contraceptive methods, particularly the 
nn), can lead to scarred, nonfimctioning fallopian tubes and infer- 
tility. Both of these require us to allocate resources for research, 
adjdress financial barriers to health care to ensure that people re- 
ceive treatment and encourage public discussion of these matters 
to ensure that people receive correct information. 

Environmented and occupational toxic exposures that impinge on 
reproductive health. Lead and other heavy metals, pesticides and 
radiation are amonff those substances that have been implicated in 
da m a g ing both male and female reproductive success. To tackle 
this requires a commitment to enforcing standards for a clean envi- 
ronment and clean workplaces that would protect the reproductive 
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health of men and women and to allocating resources for further 
research. 

Demographic trends toward delayed childbearing reflect the fact 
that some women are deferring childbecuing until their late SOs be- 
cause of workplace pressures. Infertility, miscarriage and chromo- 
somal anomaly rates all increase with advanced maternal age. 
Social policy must catch up with the reality that women of child- 
bearing age are now permanently in the American labor force. 
Currently, many women lose their jobs if they take off any time at 
all from work after delivering a baby. A parental leave policy that 
guarantees job security is a necessity so that women are not 
pushed to make unacceptidble tradeoff between work and children. 
Leave time to care for sick children and high quality childcare 
must become widely availeJble in order to enable women and men 
to be parents and workers simultaneously. These policies would 
enable women to begin having children at earlier ages without fi- 
nancial sacrifice. 

A second approach to addressing the problem of infertility is 
adoption. The questions raised by the new reproductive technol- 
ogies offer us the opportunity to question some of our assumptions. 
Why are we taking for granted pursuit of a genetically related 
child in the face of so many children without parents? We could 
instead be rethinking our adoption imd foster care systems so as to 
expand and expedite the opportunities for this type of family for- 
mation. 

Finally, I would like to urge that any new arrangements regard- 
ing reproduction not further exacerbate social inequities. As a phy- 
sician whose experience is in obstetrics and public health, I am dis- 
turbed that some appear to be viewing children as commodities and 
seeking to have the perfect child in the same way they might 
search out the best refrigerator. A vision of children as consumer 
products extends to women as well, who are in danger of being 
viewed as disembodied uteri for rent or considered essentially as 
breeders. 

To limit these more sordid possibilities, I urge that commercial 
profiteering be restrained in tlus area. Our society already does not 
permit "free contract" when it comes to the sale of organs or 
babies, because we recognize the coercion implicit in the market- 
place in a society of economic disparity. If we disallow fees for c^, 
sperm, uterus use, balnes and brokers, we reduce the opportunities 
for economic exploitation while at the same time keepmg the door 
open for medical innovation. Moreover, we refuse to allow venture 
capitalists as described in last week's "New York Times" to dictate 
our choices for research and resource allocation in this most 
human arena. 

Until the social and health needs I have outlined are resolved, I 
would suggest that despite our stated respect for the rights to bear 
children and to privacy, in fact material circumstances limit pro- 
creative choice for many Americans. 

Thank you very much. 

Mr. Morrison. Thank you. Dr. Chavkin. 

Dr. Doerflinger? 

[Prepared statement of Wendy Chavkin, M.D., M.P.H., follows:] 
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1 m aUrting froa thm pr*MMption '.hat our policy gooU oro tirafold: that 
•II tearicana atiouU ba abU to aMka cboicaa about raproduction, and that w 
aaak to proMta aocial Juatica. Tha naw raproductiva tachnolosiaa offar 
■aehaniaM for aehiavins ona objactiva toward tha »oal of raproductiva 
choica. AttaifMatit of tha goal, howavar, raquiraa that wa placa thasa now 
raproductiva tachnoLogiaa in contaxt and tha ralavant contaxt ia that of a 
nation idioaa citisana too oftan lack accaaa to baaic raproductiva haalth 



■•taa for both infant mA Mtamal aorUlity in tha Unitad sutaa lag far 
bahlnd thoaa of othar davalopad nation*:. Hack infanta continua to dia at 
naarly twica tha raU ot nhita infanta, and black womi dia in aaaocUtioa 
with pratnancy at nor* than twica tha rata of whita woawn. Si-sh racUl 
diaparitiaa hava paraiatad and, in fact, racantly widanad for thaaa and othar 
ad^araa raproductiva paraaatara. It appaara that tha U.S. will not Mat tha 
tursaon Ganaral'a 1990 so«la for infant and natamal wrtality. 



*For idantification purpoaaa only. 



aairricaa. 
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B«e«uM tlwr* U no national ontitloMnt prosna for porinaUl lioalth caro 
•orvicoa. aany Aaarican woaan rocoivo lata or no pranatal care. Approxiaately 
25% of Aacrican woaen do not obtain prenatal care in the first three nonths of 
pragnancy. Bacausa of gaographic Mldiatribution of health services and 
financial barriara, other raproductive health care services, such as 
gynacolofic care, family planning, abortion and treatnent for sexually 
tranaaittad disaasas, are even lass accessible. For exanple, Jft% of all 
count iaa lack any abortion providera. 

Ttia naw reproductive technologies ara geared toward increasing options for the 
infart'ilat aatiaatad to ba one in six Aaarican couples. Focus on thaee 
rapraaants a aearch for a technologic fix to issues vith social roota. I 
would auggast that wa concentrate raaources and attention on the underlying 
causae of infertility. Aaong tliasa ara: 



eontraeaptiva optiona. Palvic infection raaulting froa eaxually tranaalttatf 
diaaaaa, and non-barrier contraceptive aethods. particularly tha IVO. can lead 
to acarrad. non- functioning Fallopian tubaa and infertility. Both of theaa 
require us to allocate raeourcee for rasearcht address financial barriers to 
health care to anaura that people receive treatasnt. and encourage public 
discueeion of vheee aatters to ensure that people receive correct infonution. 



- famially transaitted diaaaaa apLdeaice and inadequate 
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• Hivirnn— nUl and occupational toxic exposures that inpinga on 
raproductive health. Laid and other heavy «etals, pesticides snd radiation 
■re aaons those substances iaplicated in daaasing lule and female reproductive 
success. This requires a coMittaent to enforcing standards for a clean 
cnviroiwent and clean workplaces that protect the reproductive heslth of mtn 
and woaen, and to siloes ting resources for further research. 



that soaa mmmh are deferring childbeering until their lete 30* s or beyond 
because of workplsca pressures. Infertility, miscsrriage and chronosoaal 
anoaaly rates all increase with advanced Batemal age. Social policy aust 
catch up with the reality that woaan of childbeering ege ere now penunently 
in the Aaerican Isbor force. Currently nany woa e n lose their jobs if they 
take off any tiae nt all froai work ef ter delivering e beby. A perentel leeve 
policy that guarantees Job security is e necessity so *'!«at woaen are not 
pushed to sake unacceptable trade-offs between worti and children. Leave tiae 
to care for sick children and high quality childcare aust becoae widely 
eveiUble in order to enable woaen and aen to be perents and woclcers 
siaultaneously. Thesa policies would enable woaen to begin having children at 
earlier ages without financial sacrifice. 

A second approach to addressing the problea of infertility is edoption. The 
queationa raised by the new reproductive technologies otfer us the opportunity 
to question ovr ass«n«ptions . Why are we teking for granted pursuit of e 
geneticelly releted child in the fece of so aany children without perents. We 
could instead be rethinking our adoption and foster care systeas so es to 
expand and axpadiU the opportunities for this type of faaily foraation. 



- DeiM^.raphic trends toward deleyed childbeering reflect the feet 
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fiMlly, I mul4 llkt to urift that «ny mw arrangMMits rn^rdlng rtproduction 
not furttMr MAettrbattt soelsl inequities. As • phytic Ian wtiote experience it 
lu ob«i-*i'Hes end public besltti, I mm disturbed that soae sre viewing children 
as eowwdltias and seeking to have the perfect child as they might tesrch out 
the best refrigerator. A vision of children st consuner products extends to 
t w sn as %«ell, ite sre in danger of being viewed as disembodied uteri for rent 
or considered essentislly as breeders. 

To liadt these aore sordid possibilities, I urge that coMercial profiteering 
be restrained. Our society slready does not pervit ** free contrsct** When it 
coaea to the •ile of organs or babiea* because we recognize the coercion 
Iflpllcit in the Marketplace in a society of economic dlspsrlty. If we 
disallow faea for aggs* apera, uterus use, babies and brokera, we reduce 
opportunities for aconoalc exploitation idiile keeping the door open for 
■sdlcai Innovation. Moreover, we refuse to sllow venture capitallata to 
dictate our cholcaa for research and resource sllocstion in this aost huasn 
arena. 

Qtatll the social and health naada I have outlined are resolved, I wMild 
suggest that deaplte our etated respect for the rights to bear chlldron and to 
privacy, material cireuawtancea lladt procreative choice for aost Aaerlcana. 
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STATEMENT OF RICHARD DOERFLINGER, ASSISTANT DIRECTOR 
OF THE OFFICE FOR PRO-LIFE ACnVITIES, NATIONA^ CON- 
FERENCE OF CATHOUC BISHOPS, WASHINGTON, DC 

Mr. DonFUNGSR. Thank you. The title this hearing— "Alter- 
native Reproductive Technologies: Implications for Children and 
Families''— reflects the same concerns ezpr^ed in the Vatican's 
recent "Instruction on Respect for Human Life in its Origin and on 
the Dignity of Procreation. 

This document urges that public policy regarding these technol- 
ones be guided by two key principles: the human dignity of the 
child, especially the child's fundamental right to life from the time 
of fertilization onward; and the integrity of marriage and the 
family. 

These principles ^re widelv recognized as proper concerns not 
only of specifically religious belief or private morality but also of 
legislation that seeks to serve the conmion good. For example, 
human rights declarations by the United Nations affirm that cnil- 
dren need^spedal safi^^uards and care, including appropriate legal 
protection, before as well as after birth," and recognize the family 
as ''the natiural and fundamental group unit of society" which is 
"entitled to protection by society and the State." I would like to 
discuss each principle and then comment upon their application to 
federal polii^ on in vitro fertilization. 

First, the dignity and rights of the child. 

Practices which violate the life and physical int^ty of the 
newly conceived child can range from abortion to the oiscarding or 
Areeong of spare embnros produced in the laboratory, to experi- 
mental manipulation. Congress currently opposes such practices by 
barring Federal funding for abortion and for harmful nontherapeu- 
tic eneriments on the unuom child. 

In 1985 the Health Research Extension Act improved protections 
for the human sutgect in fetal experimentation and imposed a 
three-year moratorium on any waiver ^ such protections by the 
Secretary of HHS. A waiver would only be necessarv if one wished 
to authorize unethical experiments— that is, ttiose wnich subject an 
individual ^um&n being to risk of harm or death solely to gain 
knowled^ for the benefit of others, rather than for the benefit of 
that individual. Hence when the morabnrium expires in 1988 we 
will urge Cougress to bar such waivers permanently. 

Some croups and individuals studying the issue of experimenta- 
tion on the human embiyo have suggested allowing nontherapeutic 
experimentation until 14 days after fertilization, because of specu- 
lations about the significance of phenomena such as implantation 
and twinning. We share the conviction expressed last year by the 
Select Committee commissioned by the Australian Parliament to 
study this issue, that "no one event succeeding fertilization is such 
that it can bear the weight that some would attach to it" for the 
purpose of justifying haimful experiments prior to tiiat event. The 
newly conceived member of the human species should be accorded 
the respect da« to a human subject at every stage. 

Second, the integrity of marriage and the family. 

According to the U.S. Supreme Court, ''the Constitution protects 
the sanctity of the family precisely because the institution of the 
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family is deeply rooted in this Nation's history and tradition/' That 
institution's integrity, hence its proper role in maintaining the 
order of society, can be eroded when relationships b tween hus- 
k»and and wife or between parent and child are blurred or rede- 
fined in some reproductive procedures. Without ignoring the needs 
of infertile couples, society must take care that procedures de- 
signed tu help build famihes wiU not unintenti(mally undermine 
the social and legal status of the familv. 

Of special concern are methods which introduce outside third 
parties into the marriage relationship for purposes of reproduction. 
It is now possible for a child to have as many as five parents: the 
"genetic" parents or sperm and egg donors, the gestational mother, 
and the couple that mtends to raise the chiloT In such arrange- 
ments the child is denied his or her ric^t to a unified familv, and 
the moral and l^al responsibilities traditionally seen as inherent 
in being a biologiral parent are diffused and rendered inx>blematic. 
Familjr relationships are redefined in terms of commercial contract 
law» risking the reduction of human beings to the status of objects. 
Surrogate motherhood has rkhtljr been ciiticized along these lines 
for its tenden^ to exploit the biological moi^ner as a "surrogate 
uterus" and to reduce the child to a conunodity for sale. 

Third, Federal policy on in vitro fertilization. 

fa 1 979, an Ethics Advisory Board reported to the Secretary of 
HEW on the advisability of funding in vitro fertilization projects 
involving humans. The Board concluded that Federal support 
would be ''acceptable from an ethiral standpoint," but it reframed 
from recommending such support, citing ''uncertain risks" to both 
mother and offtpring, "the dangers of i£use" such as experimental 
manipulation of the embryo, and the fact that the procedure is 
"morally objectionable to many." fa that r^uxi I would differ, I 
think, from Dr. Hodgen, who said the panel made a definite recom- 
mendation on this matte r. It d ted the complexity of the issue and 
left; the final decision to HEW's Secretaiy, Fatrioa Hanis, who de- 
cided that no funding would become avauable for these procedures. 

Citing abortifacient elements of the in vitro procedure and other 
factors, the U.S. Catholic Conference was among those successfully 
unnng the Secretary not to institute such funding. 

Recent developments have onlv hei^tened the concerns that led 
us to take this position, fa vitro fertilization has become a source of 
embryos for unethical enerimentation and has become a means 
for introducing additional parties into the marriage refationship. 
The cost in terms of human embiyonic lives is enormous, with one 
recent mtemational study estimating that out of 14,685 fertiliza- 
tions m 62 different m vitro centers, only 4 percent resulted m a 
live birth. The figures in Dr. Hodgen's testimony are consistent 
with this. He dted u 25 to 30 percent success rate per fertilization 

2cle, a rate of success in achieving pregnancy. If you look at his 
ita, the figures for live births for hundred embryos fertilized 
would be 4.6 percent. 

Efforts to prevent or cure diseases that cause infertility repre- 
sent a responsible alternative way of investing taxrayers' doll^. 
Especially at a time when healtii programs may suffer severe cuts 
in the drive to meet budgetary targets, our government riiould seek 
to maintain and improve access to basic health care for the poor 
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rather than diverting funds to more spectacular but morally ques- 
tionable technologies. 

Finally, it is our view that much of the d^nand for exotic repro- 
ductive technologies is due to the fact that many infertile couples 
see adoption as difficult or impossible. This was certainly a factor 
in the well-known Baby M Case, for the Stems had considered 
adoption first. The Federal government is not doing nearly as 
much as it can and should u> remove obstacles to adoption. Adop- 
tion does not divide or redefine families but copes with the reality 
of non-existent or non-functioning families in such a way as to ben- 
efit everyone: the child, birth parents, and the adoptive couple. 

Yet the only Federal program facilitating adoption for unmar- 
nedpregnant teenageis, for example, the Adolescent Family Life 
Program, has never received adequate funding and now risks being 
phased out altogether, a Federal tax deduction for the expenses of 
special-needs adoption was eliminated by the 1986 Tax Reform Law 
after being in existence only five years. These and other avenues 
deserve renewed consideration as means for helping children, infer- 
tile couples and society as a whole. Thank you. 

[Preimred statement of Richard Doerflinger follows:] 
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PtEPABtD StATCMENT OP RiCHARD DOERPUNGER, AfiSIBTANT DIRECTOR OP THE OPHCB 

POR Pro-Lipi AcnvrnEB op the National Conperence op Cathouc Bishops, 
Washington. DC 

I an Richard Doerfllnger, Assistant Director of the Office 
for Pro-Life Activities of the National Conference of Catholic 
Bishops . 

The title of this hearing — •*Al*'ernative Reproductive 
Technologies: Implications for Chil(1ren and Panilier.** — reflects 
the sane concerns expressed in the Vatican's recent Instruction 
on Respect for Hunan Life in its Origin and on the Dignity of 
Procreation . This document urges that public policy regarding 
these technologies be guided by two key principles: the human 
dignity of the child, especially the child's fundamental right to 
life froio the time of fertilization onward; and the integrity of 
marriage and the family. These principles are widely recognized 
as proper concerns not only of specifically religious belief or 
private morality but also of legislation ':h&t seeks to serve the 
common good. For example, human rights declarations by the 
United Nations affirm that children need "special safeguards and 
care, including appropriate legal protection, before as well as 
after birth,**^ and recognize the family as "the natural and 
fundamental group unit of society** which Is **entitled to 
protection by society and the State. **^ I would like to discuss 
each principle in turn, then comment on federal policy regarding 
in vitro fertilization. 
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1. The Dignity and Rlghta of the Child at Every Stage of 
Existence 

Practices which violate the life and physical integrity of 
the newly conceived child can range from abortion » to the 
dlacardlng or freezing of "spare** embryos produced in the 
laboratory, to experimental manipulation. Congress currently 
opposes auch practices by barring federal funding for abortion 
and for harmful non-therapeutic experiments on the unborn 
child. In 1985 the Health Research Extenalon Act Improved 
protections for the human subject In fetal experimentation and 
Impoaed a three-year moratorium on any waiver of auch protections 
by the Secretary of HHS.^ A waiver would only be necessary If 
one wished to authorize unethical experlmenta — those which 
subject an Individual human being to risk of harm or death aolely 
to gain knowledge for the benefit of others. Hence when the 
moratorium explrea In 1988 we will urge Congress to bar auch 
waivers permanently. 

Some groups and Individuals studying the Issue of 
experimentation on the human embryo have suggested allowing non- 
therapeutic experimentation until 11 daya after fertilization, 
because of speculations about the algrlflcance of phenomena such 
as Implantation and twinning. We ahare the conviction expressed 
last year by the Select Committee conmlssloned by the Australian 
Parliament to study this Issue, that "no one event succeeding 
fertilization is such that It can bear the weight that aome would 
attach to It** for the purpose of justifying harmful experiments 
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prior to that evert. The newly conceived member of the human 
species should be accorded the respect due to a human subject at 
every stage. 

2. The Integrity of Marriage and Family 

According to the U.S. Supreme Court , "the Constitution 
protects the sanctity of the family precisely because the 
Institution of the family Is deeply rooted In this Nation's 
history and tradition.**^ That Institution's Integrity, hence Its 
proper role In maintaining the order of society, can be eroded 
when relationships between husband and wife or between parent and 
child are blurred or redefined In some reproductive procedures. 
Without Ignoring the needs of Infertile couples, society must 
take care that procedures designed to help bu^id families will 
not unintentionally undermine the social and legal status of <.he 
family. 

Of special concern are methods which Introduce outside third 
parties into the marriage relationship for purposes of 
reproduction. It Is now possible for a child to have as many as 
five parents: the "genetic" parents or sperm and egg donors, the 
gestational mother, and the couple that Intends to raise the 
child. In such arrangements the child la denied his or her right 
to a unified family, and the moral and legal responsibilities 
traditionally seen as Inherent In being a biological parent are 
diffused and rendered problematic. Family relationships are 
redefined In terns of commercial contract law, risking the 
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reduction of human beings to the status of objects. Surrogate 
motherhood has rightly been criticized along these lines for its 
tendency to exploit the biological mother as a "surrogate uterus" 
and to reduce the child to a commodity for sale. 

3. Pede.al Policy on In Vitro Fertilization 

In 1979 an Ethics Advisory Board reported to the Secretary 
of HEW on the advisability of funding in vitro fertilzation 
projects involving humans. The Board concluded that federal 
support would be "acceptable from an ethical standpoint," but it 
refrained from recommending such support, citing "uncertain 
risks" to both mother and offspring, "the dangers of abuse" such 
as experimental manipulation of the embryo, and the fact that the 
procedure is "morally objectionable to many."^ Citing 
abort ifac lent elements of the in vitro procedure and other 
factors, the U.S. Catholic Conference was among those 
successfully urging the Secretary not to institute such funding. 

Recent developments have only heightened the concerns that 
lij us to take this position. In vitro fertilization has become 
a source of embryos for unethical experimentation as well as a 
means for introducing additional parties into the marriage 
relationship. The cost in terms of human embryonic lives is 
enormous, with one recent international study estimating that out 
of 1M,585 fertilizations in 62 in vitro centers, only i| percent 
resulted in a live birth. ^ Efforts to prevent or cure diseases 
that cause infertility represent a responsible alternative way of 
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Investli.g taxpayers' dollars. Especially at a time when health 
programs may suffer severe cuts In the drive to meet budgetary 
targets, our government should seek to maintain and Improve 
access to basic health care for the poor rather than diverting 
funds to more spectacular but morally questionable technologies. 

Finally, It Is our view that much of the demand for exotic 
reproductive technologies Is due to the fact that many Infertile 
couples see adoption as difficult or Impossible. The federal 
government Is not doing nearly as much as It can and should to 
remove obstacles to adoption. Adoption does not divide or 
redefine families, but copes with the reality of non-existent or 
non-functlonlng families In such a way as to benefit everyone — 
the child, the birth parents, and the adoptive couple. Yet the 
only federal program facilitating adoption for unmarried pregnant 
teenagers, the Adolescent Family Life program, has never received 
adequate funding and now risks being phased out altogether; a 
federal tax deduction for the expenses of special-needs adoption 
was eliminated by the 1986 Tax Reform law after being In 
existence only five years. These and other avenues deserve 
renewed consideration as means for helping children. Infertile 
couples, and society as a whole. Thank you. 
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Tribune , November 27, 1985 (condemning "the widespread practice 
of inflating the IVF pregnancy rate"); and studies cited In Human 
Embryo Experimentation In Australia , supra, note pp. 133-'5'^ 
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Mr. Morrison. Thank you all. Dr. Stillman, both of the other 
members of the panel have suggested something in this area that 
has been suggested more broadly about American medicine. And 
that is that we favor the high-tech solution to problems and we 
often shortchange prevention of underlying problems that might be 
addressed. To what extent is the focus on the high-tech and the in- 
novative fertility promotion depriving us of the resources and the 
attention necessary to be more attentive to underlying causes and 
other forms of getting at the problem? 

Dr. SmLMAN. I think I can separate your question into two. One 
is the resources and the other is the attention. I don't believe the 
attention that is given to the spectacular reproductive technology, 
even though it is designed to benefit a reasonably small but critical 
s^pnent of our population, does anything but enhance their capa- 
bilities. The idea that resources are being put forth, other than pri- 
vate resources in an institution, is very different. So the spectF i- 
lar nature raises the intention, but resources are not being denied 
because of in vitro fertilization technologies. 

Mr. Morrison. You're saying that b^use these are all private 
funds that are going in that direction, those resources are not 
available to the other approaches? 

Dr. StULBiAN. I'm saying that the capabilities for use in contra- 
ception, which is as Dr. Hodgen mentioned, a mayor of&hoot and 
benefit to be had from reproductive technologies and their advance- 
ment. The resources r^arding preconceptual care and child care 
are not being diverted because m in vitro fertilization technologies. 
I freely support and admit tha' .ose resources are too few and 

Srhaps in many patients too late. But it is not because of in vitro 
ftilization technologies. Only the amount of press and sensation- 
alism is being drawn to in vitro fertilization. 

Mr. Morrison. And you blame that on the Press? Let me just 
add to that question a little bit. It seems to me that the question of 
whether people choose to have children through adoption versus 
high tech fertilization techniques is in part driven by values that 
are promoted in the community and the society about what an ap- 
propriate way to have a family is. And it seems to me that these, 
that the sensations surrounding these adtematives certahily have 
something to do with what people think is valued and not valued. 
Do vou think that's really just coming from press sensationalibm or 
is that coming from the medical profession promoting their ability 
to do wonderml things? 

Dr. SniXMAN. I think these issues are critical to every individ- 
ual, not only those who are infertile, and th^ raise extremely im- 
portant, sensitive, moral, ethical, l^al and scientific issues. So the 
debate is more than appropriate. The difference though is whether 
resources, funds, especially governmental funds, are being siphoned 
off other important programs in order to support these programs. 
The debate is valid. The utilization of fund: I reject. 

Mr. Morrison. Dr. Chavkin, you criticize the tendency toward 
sort of consumer shopping attitudes toward childbearing, at the 
same time as you talked about choice being the, being an impor- 
tant, one of the important principles that we're pursuing here in 
terms of reproductive choice of the families involved. 
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That being said^ how would you, allowing for choice, how would 
you promote these prevention oriented an? more broadly health- 
care oriented priorities that you think would be preferable to some 
of the investment, whether public relations investment or financial 
investment, in reproductive technology? 

Dr. Chavkin. Well, there, I definitely do see a Federal role. And 
that is one that has to do with allocation of resources for basic 
health care needs. I m an, today we're talking particularly about 
those health care needs related to reproduction. But as we all know 
very well, financial barriers keep many people in the United States 
from getting the health care which they need. 

Mr. Morrison. Mr. Doerflinger, you criticized a circumstance in 
which a child would be the product of more than two parents, 
somehow suggesting that that threatened the integrity of the 
family. 

I don't understand how that is any more a problem than the 
problem of an adopted child having different biological parents 
irom the parents by whom he or she is raised. Why is that a prob- 
lem? Where do you distinmiish the two? 

Mr. DoiRFUNGRR. WeU, I thir* the distinction would be that 
adoption moves into a situation where there is no fimctioning 
fanuly, and makes the best of a bad situation by bringing the child 
into a unified, loving family, husband and wife. 

In the case of these teclmologies and arrangements like surro- 
gate motherhood, which I don't like to call a technoli^y because 
the technology involved is 200 years old, but in some ofthese new 
reproductive arrangements, W3 are talldnf; ^^jout deliberately, for 
nample, having a woman conceive a child . >r the purpose of al>an- 
doning it, some would say selling it, to otUers. We are mtentionally 
dividing up the family and redefining it. 

Mr. Morrison. But isn't it the case tha^ I mean you talked in 
terms of the problem of a child ha^dng all these parents. Leaving 
aside the earher choices, isn't the child in exactly the same circum- 
stance? If there is a problem at all— I happen to be adopted myself, 
so I speak with some experience on this question— isn't it the same 
circumstance, the separation of bioloricaf parenthood from nurtur- 
ing parenthood, isn't that the same? Isn't that a false issue that 
you're raising I think there are ethical issues about the initial 
choices, but it would seem to me they're only clouded by your 
trying to suggest that having different biological parentage is an 
insurmountable barrier. 

Mr. DoRRTLiNGER. I didn't say anything about an insurmountable 
barrier, sir. The analogy would be if you were to create a Federal 
program for ddiberately conceiving children in circumstances 
where you know someone will have to give them up for adoption. 
Then you would be making the dividing of the family part of your 
intent 

Mr. Morrison. Both of vou said we weran't fundiiur adequately 
the one thac people don't nave an abortion but have tne child and 
give them up for adoption? Isn't that tiie same thing? 

Mr. DoxRFUNCU. I don't think that restrictions on abortion 
fundinff force people to conceive anybody, sir. 

Mr. MoRRiPON. No, I mean the point is you just criticized the 
notion of somebody having a cliild and giving it up for adoption. In 
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fact, one of the programs that you recommended is one to encour^ 
age teenagers who are pre^;nant to go, to cany the chUd to term 
and give it up for adoption m preference to having an abortion? 

Mr. DonpuNOiR. The Adolescent Family L^e Program deals 
with services of health Tare, vocational assistance and cuioption as- 
sistance to teenagers who are abready pr^^nant. In ot'^ r words, 
this is their situation. There is no husband, there is no stable rela- 
tionship. And we have a situation in which we are trying to help to 
do the best for the child and the mother and (or an adoptive 
couple. As I say, it's coping and doing the best in a bad situation. 
To set up those situations deliberately would be a differv^nt matter. 

Mr. Morrison. The gentieman from Indiana. 

Mr. Coats. I think you aU heard Dr. Hodgra's testimony abouc 
the desirability of reconstituting this Ethics^oard through NIH. I 
would like to get your three reactions to that and what potential 
pn^lems we might be looking at if we proceeded down that road. 

Dr. SmuiAN. As I mentioned, Mr. Cbate, at the end of my re- 
marks, I fully support the reinstitution of the Ethics Advisoiy 
Foard and i think it's important, even though the name is Ethics, 
Its Advisory and it's a Board that is reporting to the DHHS Secre- 
tary, and they are not a Illative body, they are not anything but 
?n important ddiberative body, to bring together a wide variety of 
individuals, scientists, ethicisto and the public, all divergent vimvs, 
to formulate some sort of national policy by which other states and 
the Federal government might take advice, might take advice, and 
utilize in their deliberations. 

Mr. Coats. Dr. Chavkin. 

Dr. Chavkin. I would also support that. I think this area, as 
people have touched on already this morning, is so fraught with 
compucated issues that we really need to be probing into very 
deeply. One example of a dilemma that I can suggest right now is 
whether or not we move to have Medicaid fi^£ng extended to 
some of these procedures. I'm of two minds about it personally be- 
cause on the one hand, I think that without that, it becomes an 
option only to those who have the financial means to pursue it, and 
Ithink that kind of inequality is not something I would support. 
On the other hand, by oroviding Federal funding, are we giving a 
green flag and perhaps diverting our limited health dollars? 

Mr. Coats. Mr. Doerflinger. 

Mr. DoERFUNOBR. As I mentu)ned in my testimony, I think the 
Ethics Advisoiy Board of 1979 <lid a good job of uncovering some of 
the complexity of the issue. When th^ judged in vitro fertilization 
to be ethically acceptable, th^ defined that phrase to mean "ethi- 
MUy defensible but still legitunate|y controverted." And I think 
mat remains true. If the purpose of re-establishmrat of an Ethics 
Advisory Board would be to begin approval of experimento involv- 
ing in vitro fertilization, I'd be against that. I think the problems 
raised bv the Ethics Advisory Board and the possible abuses they 
foresaw have all proved true. 

If the purpose were to continue to study the etldcal, legal, and 
pohtical issues of these technologies, I would just like to point out 
that there are already two bodies doing just that. One is a panel of 
the Office of Technology Assessment, which is going to be publish- 
ing a very lengthy report on this next year with the aid of an advi- 
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sory panel of approximately 20 experts. The other is the Congres- 
sional Biomedical Ethics Board, wluch was established by the same 
legislation that improved ^^^otections in feted experimentation back 
in 1985. And some of the a mbers of that Boardf, I believe, are very 
interested in studjdng these issues. 

Dr. Stillbian. We as a nation are way behind Australia and Eng- 
land in putting together, formulating suggestive policy from a na- 
tional review committee. The Warner Conmiission in England and 
Waller Conunission in Australia have done a great deal of benefit, 
and there is a diversity of opinion of that benefit, but a great deal 
of benefit in allowing debate and public policy to come to fhiition 
and come to the public's eye. And that is really what the Ethics 
Review Board is designed to do in this country. 

The 1979 report was 1979, one year after the first birth of an in 
vitro fertilization baby, and a lot has happened in improving tech- 
niques and changing techniques since that time, lliat review board 
has not met, of course, it has been disbanded and needs to be up- 
dated and brought to the United States, up to snuff on this issue. 

Mr. Coats, mr. Doerflinger, I wonder if you could describe some 
of your concerns about the fetal research. Obviously, there are two 
sides to this. Some of it can, if it's therapeutic for the child, can be 
very ben^cial. But describe the nature of some of the fetal re- 
search and particularly Oiose areas that you have concerns in. 

Mr. DoxBFUNOSR. AU right. The princ»)les Tm working from are 
principles that were estabUshed the World Medical AModation 
m its Declaration of Helsinki. The k^ principle here is that the 
human subject should never be treated just as a means to knowl- 
edge that can benefit others. And this is particularly true of some- 
one who is incapable of consenting freely to such experimentation, 
which would include all children. The present standards for fetal 
experimentation came to light out of a long process b^inning in 
1973, when some particularly grisly experiments came to light in- 
volving ; the decapitatum and experimentation on children who 
were bom alive during late term abortion. And Con|;res8 quite 
rightly reacted with revulsion to this and put a moratorium on all 
such experimentation until new regulations would be written. 

The regulations that were vmtten had certain loopholes in them. 
Under one of those loopholes, for example, women who were in- 
tending to have elective abortions were singled out to have rubella 
vaccine tried out on their children so that it could be found out 
whether the vaccine caused birth defects or not, whether it harmed 
the children. Of course, it did. The standards have now been im- 
proved to the point where the child who someone may intend to 
abort can't be singled out as a guinea pig for particularly hannful 
expeiiments like this. I think the stancUuxls that are in place now 
for fetal »perimentation are ouite good and should be made per^ 
manent. The problem is that fetal experimentation, as I just de- 
fined it, starts with implantation. There is a separate policy, a 
more informal policy on m vitro fertilization and embryo research, 
which at this point is a total ban. And the kinds of experimenta- 
tion that are ponible in the earlv embryonic stage run the fall 
gamut from the kinds of research Dr. Hodgen was talking alx>ut re- 
garding testinff all the different possibilities for fertilization, pre- 
sumably with later discarding of the embryos used in the research. 



ERLC 



57 - .- 



53 

all the wi^ to different kindus of genetic experiments, even human- 
animal hvbrids. The danger to the subject nere is cf a more funda- 
mental character than anv otb^r kind of research that we may 
think of, because we're talking about a risk of actually depriving 
someone of membership in the human species, which is something 
we haven't made poasible before this time. 

BIr. Coats. Do you ttdnk the guidelines that have been put in 
place subsequent to some of these earlier disclosures are adequate? 

Mr. DoBsruNGiR. The fetal experimentation statutes or improve- 
ments were ttiacted in 1985, are adequate regarding protection of 
the child 

Mr. Coats. Nothing has happened since that 1985 Act that would 
require that that law be amended or updated? 

Mr. DoKRruNGXR. No, but there is one aspect of the 1985 law, 
the waiver clause J was talking about in my testimony, which is a 
temporary moratorium. The expectation is that the Congressional 
Biomedical Ethics Board will be reporting back to Congress with 
reconunendations on whether to make the prohibition of the 
waiver permanent or whether to reinstitute it in some limited 
form. 

Mr. MoBBisON. The gentleman from Georgia. 

Mr. Rowland. Thank you, Mr. Chairman. You mentioned the 
Biomedical Ethics Board. I wonder whether the other two members 
of the panel are fSuniliar with that, too. The Biomedical Ethics 
Board? 

Dr. dmuiAN. Not familiar with it. 

Mr. RovHAND. Not familiar with that? Well, it was a boaixl that 
was created I believe last Congress with members from the House 
and Senate which would select a committee of experts from around 
the country and I just wondered if ^u, you said you wanted the 
Ethics Committee reconstituted. I didn't know wliether you were 
aware of the Biomedical Ethics Board or no^ It was created to take 
the place of the Ethics Committee, as I understand it 

Dr. SnujcAN. Well, the comment about the Office of Technology 
Assessment and its being a deliberative board is, I believe from tts 
functicoi, and there are people here from OTA, if s really a fact 
gathering, regarding financial and resources and not necessarily in 
anv wav means to be an ethical or moral deliberative body. 

Mr. Rowland. Exactly. Well, OTA helped us screen some appli- 
cants for the committee for the Biomedical Ethics Board and I just 
wanted to bring that to vour attention. 

me be sure I unoerstand why you are opposed to surrogate 
motherhood. I don't have a position on that rignt now, but I'd just 
like to know why you are opposed to it. 

Mr. DonruNGXR. I think the first objectioti would be in terms of 
deliberately going outside a marriage relationship to reproduce. 
Some people have said, only half-jokingly, that Mr. Stem was not 
hiring a surrogate mother, because Mrs. Whitehead was in every 
sense the biolo^cal mother* both the genetic and gestatiomu 
mother of the child. What he was hiring in a sense was a surrogate 
wife. What is meant hy that is that one ordinarily npects that 
when people consent to marriage, one of the things they are con- 
senting to is that they will have children only each other. Now, 
that's brokati down in this. We've already got a division between 
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marriage as a union of love and marriage as a reproductive institu- 
tion. The child then is denied from the outset the attention of both 
biological parents. And as I was emphasizing earlier, this is an in- 
tentional and deliberate part cf the procedure, it's what vou set out 
to do. The other obiections that have been raised, particularly re- 
garding ccnr lercial surrogacy, involve analogies to slavery, be- 
cause of th* nplication that a wmnan's body nas been : mted for 
tibe P^^^lgH^ ^ reproducing, and the implioition that a child is 

In our adoDtion laws, we have been fightins abuses by forbidding 
specificallv tliis sort of thing, the direct ez^ange of mouOT for a 
child. And there are safegusids against that, hi the Baby M ded- 
mm that Judge Sorkow gave in the trial court in New Jersqr, he 
claimed for a number of reasons that this is not balqr selling. For 
example, he said that what was being exchanged for mon^ here 
was the use of Bfrs. Whitehead's bodv Tor reproductive services and 
not the selling of the child. In £act, if you look at ibe contract, the 
$10,000 fee is dependent upon delivery of a live child to tl^ Stems. 
If tile child were miscarried or stillboni, Bfrs. Whitdiead would 
only have gotten $1,000. The other $9,000 is the sale fee for a child. 
The implications here for the dehumanizing of all the parties con- 
cerned are v^ grave. And we thhik tihatwis is sometning that is 
not good public policy to promote or encourage or to allow. 

Mr. Rowland. Would you be opposed to it if there was no fee 
charged? 

Mr. DoiRFUNGKR. I think the a^mmerdal aspect of the fee 
makes the problem worse. But I tiiiik the first considerations I 
raised would still be the same. And tite thing that is integral to a 
surrogate mothei hood contract is the fact that unlike certain kinds 
of private activities tiiat may be immoral but which the law may 
not want to reach, may want to step back from, the drawing up of 
a surrogate motherhood contract inevitably involves the state in 
the enforcement of the contract. So whether commercialism is in- 
volved or not, if you're g» ing to have a contract that has the force 
of law, the state is already involved in allowing and indeed pronKyt- 
inff this kind of procedure. Some of the problems still remam. 

Mr. Rowland. I was interested in Mr. Morrison's comments 
about adoption and why you would not be opposed to adoption but 
would be opposed to ttiis. Did I hear you say that you felt that a 
child, or maybe you kferred this, would be less loved the parent 
who was not the biolQocal parent in surrogate motherhood? 

Mr. DonFLiNGXR. No, I think the problem in the Baby M Case 
has been that everybody loves 8on*cbndy all too much, rather, that 
both sets of parents love the child. 

Bfr. Rowland. Wouldn't you have the same problem in adoption? 
That everybody would love the chiM? 

Mr. lionrLiNGXR. Again, in adoption I think the difference is 
that you have a position in which the child was conceived in a situ- 
ation yffbiBTe the mother cannot movide the love and attention and 
nurturing that the child needs. The mother voluntarily decides to 

!p throujrii an adoptioik plan so that the diild can have a loving 
amily. Tliere can be complications, there can be a neat dhal ot 
grief involved, but at least the mother knows tiiat the best is being 
done for the child and that she is hdping this other coujde. Tlie 
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poesibility of the mother changing her mind is also always account- 
ed for because an adoption plan cannot be ratified until the mother 
repeats her decision to give up her parental rights after the time of 
birth, niis is another thing that most surrogate motherhood con- 
tracts don't allow. 

Iliere are, I think, many differences between the two. 

Mr. MoaaisoN. Td just like, if I could, to clarify what you said 
about, you're talking about the enforceability of a contract. Are 
you drawing a distinction between whether the state outlaws surro- 
gate parenthood or whether it enforces a, let's say there's a con- 
tract with no financial consideration, just an agreement with cer- 
tain stipulations, no financial benefit at all. There is a distinction 
between the enforceability of that contract and statutory prohibi- 
tion of the conduct. Are you seeking to draw that distmction 
saying there's something you might consider inunoral tliat the 
State wouldn't reach or nou 

Do you understand ttie distinction I'm drawing 

Mr. DonruNGER. I drew a distinction between a law that would 
simply say such contracts are unenforceable and a law that would 
say the practice is prohibited. 

Mr. MoaaisoN. Are you advocating one position or another to us? 

Mr. DonruNGER. At this point, uie surrogate motherhood issue 
has been largely a matter of state law and in that sense, positions 
on specific legislation have been taken by State Catholic Confer- 
ences. So I don't have a piece of model legislation 

Mr. MoBBisoN. Do you have a position, without deciding for us 
whetW this is a matter of State or Federal law, do you have a po- 
sitioa.^ Do you think there is a difference that we oi^t to recog- 
nize between enforceability of contracts or prohibition of conduct 
on this questicm? 

Mr. DonruNGER. I think obviouslv it's a distinction that has to 
be recognized. Tm trying not to go bqrond my mandate here, be- 
cause the National Conference of Bishops doesn't take positions on 
specific state legislation. 

Mr. Morrison. I see. Okay. I think some other people on the 
panel wanted to comment on that. I apologize to my colleagues, but 
I think that getting this clear would help. Go ahead. 

Dr. C^VKiN. I appreciate your distinction and I would have dif- 
ferent positions penonally according to the lines you drew. 

I would be reluctant to see a prohibition, because of concerns 
about governmental intrusion into certain private matters, al- 
thou^ I would be interested in exploring a prohibition afl^dnst the 
profiteering aspect At tl same time, I would be interested in idso 
exploring seeing that contract as a nonenforceable one and using 
the analogy to adoption where the gestational mother m^intAimi 
the ability to change her mind for a given period of time after the 
birth. 

Mr. McnuusoN. Dr. Stillman? 

Dr. Stillman. I thhik the difference is a critical one and that 
Federal and State interference in the procreative right and privacy 
right of drawing up the contract including whether it contams fees 
to be paid is in my view and in many others, inappropriate. The 
idea that the state at whatever level cf jurisdiction woiud not seek 
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to enforce the oontracts that have been drawn up in privacy is a 
matter for that jurisdiction and one of appropriate debate. 

Mr. Morrison. The gentleman from Illinois. 

Mr. Hactkst. Thank you, Mr. Chairman. 

Dr. StiUman, Dr. Hodgen was answering some questions and we 
were interrupted. One of the things that he started to talk about 
was the importance of the Ethics Advisory Board to decide on what 
type of experimentation was etlucal and what was not ethical 
using the terms or the parameters of whoever describes ^^t ethi- 
cal IS. 

The makeup of this Board is basically as you understand ^^t? 
Ottier doctors, or 

Dr. Sullican. Oh, no; it's a wide range of ethicists, l^al experts, 
public as wdl as researchers and scientists. 

Mr. Haotxrt. Lawyers, doctors? 

Dr. SmxicAN. It's a critical aspect of that nature. 

Mr. Haotket. One of the things that we started to talk about and 
he was talking about is that in the value of in vitro fertilization in 
the study of other typ^s of— well, the study of sperms and eggs ac- 
tually coming together and the best way to prevent that a^that 
whole area of scientific study. 

Is there an issue, would this Board then decide whra that experi- 
mentation, you take an egg and a sperm and you put it in this dish 
and watch what happens and experiment on it? Do they decide 
when that sperm and egg becomes an embryo or not? Is that the 
role of this Board? 

Dr. SmucAN. I don't believe so. 

Mr. Hastkrt. What is it, then? 

Dr. SnixifAN. It's to bring to bear the idea of divergent group 
opmions of experts with different opinions to suggest to policy- 
makers ai^l^lato^ the results of a deliberative process. 

Mr. Hastist. But this Board becomes more or less of a turnstile 
m a gate whether that type of experimentation takes place. 

Dr. SnujiAN. To be sure. If the legidators or public in a jurisdic- 
tion want to have it function as the turnstile, without their own 
added deliberation, then certainly they're free to do so. An example 
would be what is a standard of care and what becomes ethical 
standara of care. Almost all physicians who are doing in vitro fer- 
tilization fully ascribe to the ethical stance of the American Fertili- 
ty Society. That'spurely voluntary that th^ do so. 

Mr. Hastert. That's done on a local level, thai, in the State of 
New York it would be one standard and the State of Ohio it could 
be another standard? 

I^. SnujfAN. Indeed, and that's one of the ideas that a national 
deliberative process wouM try and minimize. Obviously there are 
differences from jurisdiction to jurisdiction. 

Mr. Hastert. And the National Ethics Advisory Board would ac- 
tually be a national turnstile of what's right and what's wrong: is 
that correct? ^ 

Dr. Stillm AN. Of what th^ suggest may have miyor ethical con- 
seauences and what might by the deliberation 

Mr. Hastbrt. So actually we have a board of people who are 
quote unquote "experts," which Fm sure they would be in their 
own respective fields, and th^'re actually making moral decisions 



61 



57 

from a wide spectrum— even at this table we have quite a diver- 
gent view of what's right and what's wroi^, what s moral and 
what's immoral— but somebody in the place of the legislator, in the 
iriace. would be making those decisions on whether this in vitro fer- 
tilization, as a case of an experiment and not as a case of bringing 
in a substitute mother or being able to provide children to some- 
body who can't have children, but actually for the purpose of ez- 
penmentation, it would be their decision whether this should take 
place or should not take place; is that correct? 

Dr. SmuiAN. Not correct. 

Mr. HASmr. I've lost you someplace, then. 

Dr. SmuiAN. Well, then, if we can go through it. Perhaps in a 
jurisdiction in Wyoming if a particular situation at a medical 
center was in debate and the legislature was considering whether 
or not appropriate laws were appropriate to bring forthTmey might 
utilize the national deliberative process with its diversity to help 
them, including the experts that were on the board, or others, to 
help them reach conclusions that th^ felt for their jurisdiction. 
State, local or otherwise. 

Mr. HAsmrr. Let's say the State chooses not to tpke that up. Tve 
been in legislature, too, and sometimes that type of l^islation 
comes up and it doesn't get passed or people don't debate it and 
there's somebody who wants to do this and m absence of law, these 
people OTetty much determine what's right and wrong. 

Dr. SmiJCAN. De facto, perhaps. They're certain^ not making 
legislation. 

Mr. Hastxbt. Exactly. 

Dr. SmuiAN. That would be up to the l^islators in Wyoming to 
decide whether th^ wanted somroody else— — 

Mr. Hastbrt. Or in the place of a vacuum of such l^islation 
that's legally described th^ would be the deciders of monmty in a 
sense. 

Dr. Sullman. As is case law. 
Mr. Hastbkt. Thank you. 

Dr. Chavkin, you made a statement that was interesting to me 
and I would like you just to define a little bit more. You said this is 
r^y a two-pronged issue— one of mescal technology and another 
of social justice. How do you define especially the social— I under- 
stand medical technology. What social justice are you talking 
about? 

Dr. Chavkin. Well, I was talking about the fact that so many 
Americans lack access to basic health care services that would in 
fact translate this abstract right to have a family into a concrete, 
real ability to make those kinds of decisions because they would 
have the health care that is necessary in order for them to further 
those plans. 

Mr. Hastert. All right, and then you said that you— let me carry 
that one step farther— you were concerned that in doinf this you 
mav divert funds from traditional health care, too; is that correct? 

Dr. Chavkin. In pursuing some of these new 

Mr. Hastbrt. You said you had mixed emotions about that. 

Dr. Chavkin. I do have mixed emotions because I am a physician 
and I do have respect for the wonders that are brought to us by 
medical technology and further development. So it is hard for me 
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to in any wav suneat foredoaing that At the same time, Fm now 
a public health physician and lam eveiy day aware d the fact 
that in this countiv people are not getting the most basic services. 
In the city in which I come from a significant prop or ti on of women 
do not receive prenatal care and our ii^ant mentality rate— and 
this is true nationally— just bears no relationship to our technologi- 
cal ixrowesB. So that is ^diat I was trving to direct at^ 

Bir. HAnnr. I annredate that One d the things that you also 
brou^t out is that peq>le are, women today are making choices, 
are making choices to protong their career and puriiing the age, 
having children at 35, or in an area wh^ it's questionable that 
they can have healthy children. So this gives thrai alternatives to 
those choioe^ Once th^ve made their choice, it gives them an- 
other alternative; is that correct? 

Dr. CShavkin. It is. I was suggesting that tiiere mi^t be other 
alternatives that would enable tbem to make other dioiceB as well, 
and qieciCcall y if there were policies— parental leave is the one 
that comes to mind most immediately— hut if there were polides 
that acknowledge that women are in the labor force in their ^rhild- 
bearin^ years, and that enabled them to carry out both aspects of 
parmong and woridng simultaneously, they mie^t not thm find 

themselves at age 38 pursuina some technokigical 

Mr. Hastdt. And also, and I try to take this out <rf a moral Ufl^t 
one wajr or another, because it's hard to examine some of these 
things m a scientific way wbisn you're loddng at two sides oi a 
moral argument It also gives people who choose not to beomne 
part of mis fiamily because of function, beoiuse d maybe thdr 
career choices, at age 37 or 38 they want to have chikben and thqr 
want to remain single, they have tiie option to do that? 
Dr. Chavkin. Rimt 



Bfr. Hastbit. l%ank you. Mr, Doerflinger, tiiis issue of courw, 
when you start to focus on it, some of the questions that I asked 
Dr. Stillman about moral choices and dedsions— how do you view 
that? What do you see? Do you see that as a threat to your move- 
ment, Pro-Life movement, when we have a board that actiially 
makes moral policy that says that these experimentations, and 
some of them are experimentations not for the purpose of having, 
providing chiUren to childless families but actually for the sake of 
eiq[)erimentation— do you see that as a threat to the int^ty of 
tius natiim somehow? 

Bfr. DoxRFUNGiR. I'd like to make a distinction between private 
morality and public morality. People may disagree, on any ,<Hven 
issue, where on the spectrum it £ei11s. The Vatican instruction, f<n- 
example, dealt with a great man^ moral issues, and when it came 
down to recommending what principles should guide dvil law, it 
emphasized the two that I was taUuna about— tiie dignity of life 
and the integrity of families. Because ibe» are things that are in- 
trin^ to the common good of the society. If vou start denigrating 
the value <tf life or if you destroy the family that's the basic unit^ 
society, you're doing something more than just an immoral ^ing. 
You are breaking down the societv that can make laws. You are 
acting against the principles that shouU guide good legislation. 

In the area of ethics boards, I admit personally to being rather 
8keptk»l ci them. Someone once said that if you want the mcnral IQ 
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of an ethics committee you take the IQ of the average member of 
the committee and then divide his IQ by the number of members of 
the committee. I don't hold to that view. But there is, and I think 
deservedly so, a skepticism about tYe ability of committees as such 
to come up with principles on these things ttiat are going to be ac* 
ceptable to everyone in sodety. And in terms of federd advisory 
boards, Fve noticed in the veit that they do tend at times to be 
heavily wei^ted with people who are in the technical fields and 

have a vested interest in pursuing the technologies that are 

Bfr. Hasrst. Let me mtemipt you. You have a problem with 
who beocmies the experts on the boEud, what their expertise is, or 
y9bo they are? 

Bfr. DonPLiNGBR. Well, of course, who is on the board is going to 
be a biff factor in what 

Bfr. Hastkbt. We're kind of a federal advisory board here, too, I 
think in a sense and Fm sure that— Fm not sure that we could 
come up, Bfr. Weiss or myself or whoever is over to the rifl^t of me, 
or the im of me I guess, could come up with absolute what is rifl^t 
and what is wrong. So I understand what you're saying. Thank 
you, Bfr. Chairman. 

Bfr. Bf (HUuaoN. The gentleman firom Florida. 

Bfr. LmiAN. I tiiink we have a very interesting hearing here. 
And Fd just like to think about the fact that we live in an ethical 
society; we live in a 1^^ society; we sdso live in a mercenary or 
mercantile society. 

And I don't know whether this stoiy tells about the development 
of sexual attitudes or not But a man goes up to this lady 6t>m soci- 
ety, and says wouM you spend the ni^^t with me for a million 
pounds And she says, well, yes. And then he says vrould you spend 
the nif^i with me for five pounds? And she said what do you think 
I am? And he says, I already know what you are I'm just tryhiff to 
figure tyuttibenrioe. I think that that's an old story. You used to 
have YUPPIES, which were the young, upwardly mobile profes- 
sionab. Now you have idiat's called TINKS, the two-noome, no 
children. And these people are now in their late 30s. Thar divorce, 
they remarry and they are all of a sudden leaving the child bear- 
ing age and they want a child. 

Recently I knew a young woman, healthy, attractive and veiy 
pregnant and not married. The time I saw her before the baby 
came, she had a wedding ring on. I said, ''Are vou married?" She 
said, ''No." She said, "I had to wear this wedcfing ring because I 
was accosted by strangers on the subways yrho offered me up to 25, 
30, 35 thousand dollars for this child, just walking up to me on the 
subway. And my obstetrician advised me for my mental well-being 
to wear a weddmg ring to prevent this kind of verbal assault" 

What ym're really d^ding with is what is going to be happening 
as you hve in the real world out there, where people with the re- 
sources who want a child are going to find this chud. And I would 
just like to perhaps ask Dr. Cha^dun from the standpoint of a child, 
is the child really better off with two adoptive parents or is the 
child happier knowii^ that at least one of his parents is his biologi- 
cal true fother? I thmk if I were a child, I would feel very mudi 
more comfortable, and I believe yoa have to tell adoptive children. 
I would feel a litUe more comfortable knowing that one of my par- 
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ents was a real biological parent than to know that ndther of my 
parents were truly biological parents. Is there, have you done any 
studies as to the actual emotional well-being of such children, or 
ban it gone that far yet? 

Dr. Chavkin. I don't think there are any studies yet about the 
childien. Ym — in the realm of, you know, sort of personal specula- 
tk)n I could ^t forward the idea that it might be very trouUing to 
a child to think that her or his mother had conceived them for the 
sake of a sale. I mean from my personal standpoint, I would find 
that much more troubling than to think that there were some 
tragic circumstances that led to my separation from my original, 
my Inologic mother and that there were luckily other people who 
wanted to care for me. 

Mr. Lkhman. How many of the adoptions though are basically 
somewhat of a mercantile transaction? 

Dr. Chavkin. Well, I think >ou're touching on something that's 
very important which is that in what th^ call the grey market of 
adc^on; is not really aU that different than surrogacy except that 
it mif^t enter in a little bit later. 

Mr. LnocAN. That's what Fm talking about. 

Dr. Chavkin. But we do have policy, I mean, on the level of 
policy formation* we do have policy that prohU>its the exchange <^ 
mon^ because we do have policy statements against the sale of 
babies and we don't wish to sort of implicitly seduce or coerce 
women into parting with the child for mon^. 

Mr. Lehman. And are you saying it does happen and it's not 
such a rare occurrence. 

Dr. Chavkin. Yes. And I think that is true 

Mr. LsHifAN. I have known lawyers for whom a good part of 
their practice is the arrangement of such transactions. 

Dr. Chavkin. I know. 

Mr. LcHiCAN. We do not have a perfect sodel^. And I think the 
first concern is the well-being of the child. And I just wanted to be 
able to establish the kinds of government participation or lack of 
participation where the child would be best off. 

Dr. Chavkin. Well, then, one could, I mean I would go to my po- 
sition which would not have a governmental prohibition in those 
voluntary caaes where people make arrangements but where the 
ffovemment mi^t put forth a policy that prohibits the exchange of 
hard cash so as not to promote those sorts of arrangements. 

Mr. Lehman. Hard cash sounds so n^ative. 

Dr. Chavkin. It was meant to. 

Mr. Lehman. How about just transaction for the well-being of 
the biological mother? 
Dr. Chavkin. Pardon? 

Mr. Lehman. Hard cash sounds so n^ative. Sometimes hard 
cash can do a lot of good for the recipient. I have no other ques- 
tions. 

Bfr. MoxRisoN. The gentleman from New York. 

Mr. Weiss. Thank you very much, Mr. Chairman. 

First, let me exp re ss my appreciation to the distinguished mem- 
bers of this panel and indeed all of cur witnesses today, for sharing 
their expertise and wisdom with us. I want to make special note of 
the fact that Dr. Chitvkin is a distinguished public servant in the 
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City of New Yoik, as the Director of the Bureau of Maternity Serv- 
ices and Family Planning for the City Department of Health as 
well as hemic a constituent of mine. So, welcome. 

We have had refn^nce to the OTA study that's under way and 
will be completed early next year, and that study was requested by 
the Human Resources and Intergovernmental Relations subcom- 
mittee, which I chair, as well as by two distinguished members of 
the Senate, Mr. Gore and Mr. Murkowski, because we knew that 
there were a lot of unanswered questions and there *vas a lot of 
information which ought to be pulled together. So, we're waiting, 
as you all are, for the results of that study. 

We also have been confronted with other studies which some- 
times don't do the kind of work that should be done. Our subcom- 
mittee has jurisdiction over the National Institute of Occupational 
Seiety and Health, and they are prepared to undertake a study of 
the impact of video display terminals on pregnant women, especial- 
ly on miscarriages and birth defects. 

And because of pressure from one of our laive corporations that 
is going to be the subject of that study, BellSouth, and pressure 
from the Office of Management and Budget, questions of how stress 
and infertili^ may be caused as a result of VDT use were removed 
frx>m the study. 

And it seems to me that when we're spending somewhere close to 
half a million dollars on that kind of study, where we don't have 
information about infertility, in the context of your statement. Dr. 
Chavkin, that we ought to be doii^ a lot more in prevention of 
problems ^ch ultimately cause high technology to be sought as 
an alternative. We ought not to be squandering our resources in 
the fashion that we're doing. 

And I'd like to have you expand on workplace concerns as well 
as the comparative costs of utilizing preventive measures as distin- 

Eished frt>m the costs of the technological approaches that are 
ingused. 

Dr. Chavkin. Thanks for your welcome. For the record, I do wish 
to make it clear that I'm not representing the City of New York 
which has not adopted a position 

Mr. Wnss. We're aware of that. Thank you. 

Dr. Chavkin. I share your feelings about the importance of 
NIOSH and other agencies oon;>iuing their research work. I'm not 
exact^ sure how I can best tackle your question about workplace 
hazaros but we do know that while we nave not really begun to 
systematically or thoroughly eval'iate workplace haz;iras on both 
male and female reproductive function, we do already know that 
there are such. 

One example on some work that was in fact completed is that of 
lead, yAuch is a reproductive toxin for both men and women and 
we are learning that— we are increasingly learning that that is the 
case at lower and lower doses and it is, as you know, a widespread 
exposure* not only in the workplace but in the atmosphere from 
leaded msoline. 

Mr. Wnss. Right. You also mentioned in your testimony that 
there could be preventive tests, for example, for sexuallv transmit- 
ted diseases. Would you estimate the cost of that kind of testing 
and preventive measure as distinguished from the numbers that 
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were cited by you and the other witnesses for the costs of some of 
these more exotic procedures? 

Dr. Chavkin. Okay. Fm not able to give you numbers ofT the top 
of my head though I would be able to supply them to you later. But 
there has been much written about the costs of neonatal intensive 
care, how fantastically expensive that is on each given day of hos- 
pitalization. 

We could be instead directing our resources or as well directing 
our resources toward the prevention of prematurity which is what 
leads to most neonatal intensive care and we could do that through 
the provision of such inexpensive means as providing prenatal care 
and also exploring a variety of work-related policies that would 
enable say a working pregnant woman who needed to do so to have 
a temporary transfer to lighter duty without jeopardizing her job 
security or benefits. 

Mr. Wbiss. Thank you very much. Thank you, Mr. Chairman. 

Mr. Morrison. Thank you. And I thank the panel very much for 
their testimony and for their answers to our questions. We'll move 
on to our second panel, if we might. 

Our second panel will be John Robertson, who is a Baker and 
Botts Professor of Law at the University of Texas in Austin, Texas; 
George Annas, an Edward R. Utley Professor of H<^th Law at 
Boston University in Boston, Massachusetts; Lori B. Andrews, Re- 
search Fellow at the American Bar Foundation, Chicago, Illinois; 
and Robert Marshall, Director of the Castello Institute in Stafford, 
Virginia. 

I thank the panel for making themselves available to us today 
and your written submissions will be made part d[ the record and 
if you would proceed to summarize your testimony and we'll go in 
the order that I called your name. Mr. Robertson. 

STATEMENT OF JOHN A. ROBERTSON, J.D., BAKER AND BOTTS 
PROFESSOR OF LAW, UNIVERSITY OF TEXAS, AUSTIN, TX 

Mr. RoBRRTSON. Thank you wery much for the opportunity to be 
here. It is a pleasure to be testiiymg on the new reproductive tech- 
nologies. And I think it's important to understand what is common 
to au of them. 

What is common is that conception is noncoital— it occurs with- 
out sexual intercourse. Noncoital reproduction, whether of the in 
vitro fertilization variety or whether of the collaborative variety in- 
volving donors and surrogates, is significant because it enables in- 
fertile married couples to procreate and rear children that are bio- 
logically related to at least one of the partners and often biological- 
ly related to boUi of the partners. 

Now, in this country we have a long tradition of privacy, of au- 



fanuly and childrearing. It seems to me that this ^tidition of priva- 
cv in reproductive matters should extend to a married couple's 
choice of noncoital modes of reproduction as well. And what this 
means is that if state intervention occurs, it should occur only for 
the most compelling reasons, never on grounds of moral condemna- 
tion alone. 
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Fd like to explore this notion of procreative liberty a bit further 
because it's a centerpiece of any effort to explore poli(^ in this 
area. And I don't think anyone would argue ..ith the fact that a 
married couple has a right to reproduce by coital means. It's so 
well establidied that it's never even been challenged by the state 
in any way. I think we need to »plore the implications of the mar- 
ried couple's right to reproduce coitally when th^ are not Me to 
and need to use noncoital techniques. 

Surely infertile couples should nave the same right to bear, beget 
and rear children that fertile coui>les do, if the means for doing so 
or enabling them to procreate exist. A couple's interest in repro- 
ducing and parenting is the same whether they are infertile or not 
and as best as I can tell and estimate as a teacher^professor of con- 
stituti<mal law, I think our courts would agree with that when th^ 
are finaUy confronted with this Question. 

That means that restrictions by the state on noncoital ways of 
concdving children have to meet the same high standard that re- 
strictions on cental conception would have to meet, Le., showing 
that the restriction is essential to prevent some tangible harm to 
othen. Since moral condemnation alone would certainly not justify 
restricting coital conception, it should not justify restricting noncoi- 
tal conception dther. And this has important imi>lications for an 
infertile married couple's use both of in vitro fertilization and as- 
sistance of donors and surrogates. Let me say sometiiing about 
each. 

With rmard to in vitro fertilization where the married couple is 
inroviding Doth the egg and eperm, but conception is occurring in 
vitro outside the body, it would seem that they clearly would have 
a ris^t to use such a techniaue, as af(ainst state prohibitions, if it is 
necessary to do so. This tecnnique is now well established as safe 
and effective. But it's important to recognize that their rif^t to use 
that technique would extend to such things as creating more em- 
bryos outsicte of the body than could be safely transferred, for ex- 
ample, if th^ get six or seven eggs, fertilizing all six or seven and 
then transferring back only three or four, which is necessary for 
maternal safety, and thus freeing the extras for use on a later 
cycle. And I thhik their right would probablv also extend to dis- 
carding or not transferring those embrvos that would present a 
threat to safety and it probably would also extend to donating 
excess embrvos to other infertile couples if there were such couples 
in need, and it might even extend to use df embryos that will be 
discarded in some research for valid medical reasons after review 
by an institutional review board and other review bodies, if that is 
aimropriate. 

Let me also sav something about how this right of procreative 
liberty would appW to use of donors and surrogates, what I call col- 
laborative repToduction. Obviouslv, no one reproduces alone, 
there's always a collaborator but here I'm talking about a third 
party collaborator outside of the married couple. And it woidd 
seem to me that if the infertile couple has a right to beget and rear 
children by the only means available that uds wotdd extend to 
making agreements witii willing donors d sperm and egg and also 
willing donors of gestational services or surrogates, if that is neces- 
sary. And I think it's essential to recognize then that the agree- 
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ments made with donors and surrogates concerwna rearing ric^ts 
and duties in the offispring of that arrangement would presump- 
tively oontroL If the state prohibited sudi arrangements, n iised to 
enforce the contract, or prohibited the payment of money to col- 
laborators, the state would be interfering by making it extremely 
difiBcult or impossible for infertile couples to use these techniques, 
and thus would infringe upon their ri^t to procreative choice. 

Let me explain this point a little further, in the context of surro- 
gate motherhood, currently so much in the public eye. It would 
seem to me that if we allow infertile married couples to use sperm 
doiiurs and now egg donors that couples that are infertile due to 
uterine fiEurfxm (in which the woman has functioning ovaries but 
has had a hysteaectomy, has severe endometriosis, her mothe had 
taken .^iechylstilbesterol during pregnancy and her uterus now 
cannot carry a child), those women also should have a right to have 
biologic c/tSipnDg iust as other infertile couples do and that as an 
essential part of ^t wouU include the right to agree with a third 
party surrogate to carry her embryo to term. Therefore it is essen- 
tial that the agreement between me couple and the surrogate not 
be prohibited totally— that would clearly be an interference— if you 
could not pay monqr, that also would interfere with ber exercise of 
liberty because it would mean that there probabfy would not be a 
surrogate available--and finally, that it would require <»'ibrcement 
of the surrogate agreement as well The distinction that came up 
curlier between not prohibiting but choosing not to enforce, I don^ 
think reall;^ works in this area because failure to enforce also rep- 
resents an mterference with their reproductive choice. If the agree- 
ment cui't be enforced then people will be very reluctant to enter 
into it, just as one would be reluctant to enter into many transac- 
tions if there were not the certainty that the agreement would be 
reco^piized In the situation where the infertile couple is able to 
provide an embryo to the surrogati i say that the surrogate will 
not be held to her agreement to ret i it upon birth, would clearly 
be a direct interferrace with the col^ a's procreative choice. 

Fve talked about procreative liberty as a fundamental constitu- 
tional right of married couples, whether procreation occurs coitally 
cr noncoitally. Of course, calling it a right doesn't mean that it's 
absolute, doesn't mean that it cannot be limited in appropriate cir- 
cumstances. 

However, the k^ point here is that not eveiy public concern will 
count as a constitutionally sufficient reason for interfering with 
inx)creative choice. The state would have to show some serious tan- 
gible harm to others other than dislike or moral condenmation of 
noncoital and collaborative techriques to justify interference. As a 
result of this constitutional position, it seems to me that both the 
power of ConpM and the power of the states to limit nonccital 
reproduction is veiy limited. 

Let me give a -^uple of examples. The moral condemnation of all 
forms of noncoi reproduction contained in the recent Vatican 
statement would not lustify state interference, no matter how 
strongly persons ho' * this view. Nor would a view ^t the emlnyo 
is a pmon from the moment of conception justify rc»toictions on 
emb^o freezing, research or discard, again, because thc^s a moral 
position that would directly interfere with procreative choice. Nor 
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ia the concern that is often voiced and has been voiced by the prior 
panel about commercialization. Commercialization may not be a 
good thing but the kindF of concerns that have b^-^n expressed 
amount to a kind of moral condemnation of commerce 'ization and 
that fact alone without some further evidence of tangible harm to 
otiiers would not be sufficient grounds for restriction. The state- 
ment was made in a prior panel that we don't permit the selling of 
babies. And draws an analogy that we don't permit the selling of 
organs. Well, I point out, yes, we don't permit the sellii^ of organs 
but we do permit the selbng of organ transplants. For $50,000 you 
can ^et a kidn^ tranrolant; $100,000 a heart trancnplant and that 
sale includes the transfer of the organ and I think that's an appro- 
priate aialogy here. The question of selling reproductive services 
that lead to transfer of a baby seem to me to have a parallel in the 
sale of organ transplants even though we don't sell the oigans 
thraiselves. 

If we look closely at the other kinds of societal concerns f at 
have been raised about noncoital reproduction, it's hard to find the 
tangible harm tihat people are concerned about. This is not to say 
that these concerns are not important and shouldn't motivate indi- 
viduals in how th^ live their lives. But Tm not sure they rise to 
the level of tuigible harm required to justify overriding procreative 
choice. Take the Baby M case where the surrogate mother changes 
her mind. Gearly she's feeling great disappointment and grief, ^ut 
having agreed to something originally that would cause great gnef 
in the hiring couple, it seems to me that concern for the change of 
mind in the donor of sperm, egg or surrogacy would not amount to 
a sufficient concern, nor would a societal judgment that there's 
something so sacred about the gestational hand that we should not 
allow a woman to alienate that in surrogacy. Again, that may be a 
very important concern, but it's a embolic or moral concern that 
people differ about. And when there are differing views about the 
morali^ of reproduction ttien our Constitution requires that it be 
left to the individuals involved and not to the state. 

I think there are a few areas where state intervention would be 
appropriate. One would be to make sure that reproductive collabo- 
rators are fully informed, counseled and knowin|; about the trans- 
actions that thej^ enter into because if the original contract does 
have legal signincance as I suggest, then contract formation is ob- 
viously a k^ stage. The state could take steps to make Mve that 
people are well imormed, counseled, have adequate representation 
at that stage. 

What about protection of the resulting ofiTspring? This is often 
raised as a migor concern aere and of course we cannot overlook 
them. Well, it's tricky though because if the restriction that aims 
to protect c^pring leads to banning use cl[ the technique altogeth- 
er, you really naven't protected the ofiTspring because uie offspring 
then will not be bom. And people who want to structure poUcy 
here on the welfiu^ of ofiTspring then have to choose methods that 
fall short of banking the techniques altogether because it hardlv 
protects a child if vour mode of protection means that child wiU 
never be bom at all. Surely children bom of collaborative arrange- 
ments, even if the unconfirmed speculation turns out to be true 
that they have some psycho-social problems, would find a life with 
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some psychological problemB not to be so desolate as to amount to 
wrongful life and to make the very bringing of this child into the 
world to be a serious harm. 

There is one area, however, where I think a role for State in- 
volvement in repi ve contracts is appropriate. 

And that is to awure that the idratity of biologic, genetic and 
gestational parents is kept in a form so that the offtpring can 
access it and learn who lus or her genetic and gestational parents 
are at a later time. This kind of restrictu)n on contract which 
would do away with anonymity and conhdentiality in order to pro- 
tect the ofibpring's interest in knowing who his or her generic par- 
ents are I think is a very important area that has been overlooked 
and needs further attention. 

Well, to conclude, the new reproduction does have important im- 
fdications but ! think to some detent they have been overblown be- 
cause it's really a very small portion of all the reproduction that 
wiU occur. When we address the issue, it turns out that many of 
the concerns do not amount to the kind of tangible harm to others 
necessary to justify governmental intervention. 

Many of the concerns are moral concerns or symbolic concerns, 
which may be very important to individuals, but do not form the 
basis for governmental intrusion into such important fundamental 
ri^ts. 

As a result, since use of these techniques involves the exercise of 
a basic procreative liberty, the role of government in r^ulating its 
use is necessarily minimal. As with deci8i<>ns about coital reproduc- 
tion, we must rely on informed decisions by the couples involved 
and the professionals advising them rather thim the power of the 
state to assure that nonooital reproduction is used wisely for the 
good of couples, children and society. 

Thank you. 

Mr. Morrison. We're going to break from our order for a 
moment. 

The gentleman from Illinois has to leave and has asked if he 
could ask you, Mr. Robertson, one questu)n, for a short period of 
time. 

[Prepared stotement of John A. Robertson follows:] 
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Pkipaked Statement or John A. Robektson. J.D.. Baker and Botto Profbboe, 
School of L/.w, University or Texas at Austin, Austin, TX 

An extended enalysle of the questions discussed here may be 
found In Robertson, "Embryos, remlUes end Procreetlve Liberty: The 
Legal Structure of the New Reproduction," 59 Southern California Law 
ttvlew 939-1041 (I9t«). 

I want to thank you for the opportunity to testify on lej^al jnd 
ethical issues that arise with the new reproductive t ech no i o^ i e . 

Moncoitsl reproduc 1 1 on- -whe ther tnvolviR); in vitro f e r t i I i t i • i 
or the use of donors and su r r oga t es - - enab i es infertile couples to 
proc reste and rear children biologically related to at least one 
rear i ng pa rent * 

Intimate decisions about procreation, family and ch i idlrear i n^ 
have traditionally been zealously protected against state 
intervention. The tradition of privacy in these decisions should also 
extead to noncoltal modes of reproduction. State Intervention should 
occur, if at all, only for the most compelling reasons, never on 
grounds of nioral condemnation alone. 

The Constitutional Right to Procreate 

Any consideration of public policy for noncoltal technologies 
must start with the premise that procreation by fertile or infertile 
married couples Is a constitutionally protected right, subject to 
sta e limitation only for compelling reasons and not merely to express 
di aste or moral condemnation of an alternative style of 
reproduc 1 1 on . 

Recognition of a right to procreate Is hardly controversial if 
coital conception by a married couple is at issue. The dearth of 
legislation limiting marital conception by coitus reelects the 
importance society accords procreatlve liberty. The implications of 
such a right for infertile couples who need the assistance of 
physicians, donors and surrogates to form a family now needs 
ex ami nation. 
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Surely infertile couples should hiive the s&me right to be«r, 
beget and rear children that are biologically or gestat lonn 1 ly related 
to one or both of them that inCertile couples do, if the tne<tns for 
creating such children exist. \ couple's interest tn r<;producing and 
parenting it the same whether they ar'; fertile or not. Thus 
restrictions on noncottal ways of conceiving children should meet the 
same high standard of justification that limits on coital conception 
have to meet. Preventing tangible harm to others might justify 
limitation. Morai coiidemna t ion alone would not. 

ftecogr.! tlon of the infertile couple's procreative liberty has 
Important Implications for both (S) noncoital conception involving in 
vitro or external conception of embryosj and (2) collaborative 
reproduction Involving don^i s and surrogates. 



With regard to In vitro fertilization (IVF), the Infertile 
couple's rigi-«t to create embryos externally through IVF as part of an 
attempt to initiate preg.iancy would clearly follow, for It is a safe 
and effective technique to overcome tubal Infertility. The right to 
use IVf should include the risk of creating more embryos than can be 
safely transferred to the woman's uterus at one time, with the excess 
discarded, donated to otherst used In research or cryostored for later 
use. 

Competing luncerns include the well-being of children «ho may be 
born after external manipulation of embryos, and the symbolic 
devaluation that socre persons perceive in externalizing the human 
embryo. In .itost Instani^es these concerns would not justif> 
restrtctioi of IVF techniques designed to lead to the birth of a 
healthy child. 
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Dcnori, Surrogatci and Col I abof t i ve Ecproduct ion 



Witb refard to collaborative reproduc c Ion • the right of Infertile 
couples to enter Into contracts with willing donors and surrogates for 
the aperm» egg or gaatation necessary for birth to occur should also 
be recognized. To effectuate procreatlve choicet agreements with 
donora and surrogates should preaumpt I vely control rearing rights and 
dutiea In resulting offspring. Ignoring these contracts* or tanning 
tham entirely or when money Is exchanged* would Interfere with 
procreat*ve liberty. In most Instances the tangible harm necessary to 
Justify restraints on a married couple's use of these technlquea 
cannot be shown (see below). 

Consider* for example* surrogate motherhood* currently so mucb In 
the public eye. Couples Infertile due to uterine factors 
(hysterectomy* endometriosis* dl e thy 1 s t I Ibe 5 t rol or medical riska) 
ahould have the same right to enlist the aid of a third party 
collaborator as do those who lack sperm or egg. The agreement among 
the partlea concerning the shape of the resulting family should 
control unless serious harm to the child would result. Banning or 
falling to enforce surrogate contracta would Interfere with 
procreatlve liberty* aince I t w/ *d bar the Infertile couple from 
rearing children to whom one or both partners are biologically 
re lated. 

Limits on frocreatlve Liberty 

While procreatlve liberty la a fundamental constitutional right* 
th« right la not absolute and can br limited for sufficient cause. 
However* only substantial harm to third peraons would be a 
coast 1 tut lonal ly sufficient basla for restricting procreatlve liberty. 
Soaie serious tangible harm to others must be shown* rather than 
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dislike or moral condemnii 1 1 on of noncuitsl and co 1 1 abu r a 1 1 ve 
techniques. As a result, the power of Con^r^ss or the statt^s to timit 
noncoital reproduction i» limited. 

For example, the -noral condemnation of noncoital r eprodur ' i on 
contained in the recent Vatican statement would not Justify state 
interference, no matter how strongly held. Nor would a view that the 
embryo is a person from the moment of conception justify restrictions 
on embryo freezing, research or discard. 

Other societal interests may also be insufficient. The interests 
of donors and surrogates in reneging on vo 1 unta r i 1 y -en tered 
Chi Id'^rear I ng agreements would not be a sufficient reaaon* even though 
their grief and pain is substantial. Nor could the state ban theae 
contracts juat to prevent the emergence of new forms of non*nuclear 
blended or extended families, to elevate a particular view of the 
geatational bond or to protect siblings. 

The state could, however, regulate entry into collaborative 
contracta to asaure that donors and aurrogates are we 1 1 * i n formed and 
freely conae^ting to reproductive arrangements that will have 
aignificant conaequencea for them and for offspring. 

The atate could also, in appropriate circumstances, regulate 
donor and surrogate tranaactiona to protect the welfare of reaultlnr 
offspring. Thua requireiM ,ts tttat the identity of donora and 
aurrogates be aceaaibie to offsp-Ing tntereattd in l«arning th«ir 
g«n«tic and gestational history may be a juatifiable limitation on 
auch contracta. 

cre«ning of parental fitneas, auch aa occurs *n adoption, ahould 
not b« atandard practice for it is not ordinarily required of coupl«a 
who reproduce coital ly. Of courae, physiciana are not obligated to 
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provide Infertility services to persons who sppesr to be unfit 
parents. Nor would the use of these techniques give rearing parents 
any greater right to abuse or neglect children than they have with 
children conceived ccltaliy. 

Indaed, the question of protecting offspring is more complicated 
than at first appears. in most Instances the offspring would not have 
been born but for the noncoitvl technique in <|u.2Stion. Limiting the 
procedure to protect children hardly protects them If it prevents 
their birth alto{ether. Even if speculation that such children would 
have more psyc^r logics 1 problems than other children proved true, 
their lives are not so desolate as to amount to wrongful life. From 
the offspring's perspective, banning these techniques to protect them 
or their siblings does not make sense. 

Cone 1 us ion 

The new reproduction has important implications for infertile 
couples, the reproductive roles of men and women, new forms of family 
end the children who are born as a result. 

Since the use of noncoital technology Involves the exercise of 
procreative liberty, the role of government In regulating Its uf« 
should be minimal. As with decisions about coital reproduction, we 
must rely on Informed decisions by couples and the professionals 
assisting them, rather than the power of the state, to assure that 
noncoital reproduction enhances the welfare of couples, children and 
aoclety . 

Thank you for your attention. 
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Abstract 



This article discusses the implications of a 
constitutionally protected right to procreate for a 
wide range of reproductive choices made possible by 
noncoital reproductive technologies, including embryo 
freezing and donation and surrogate gestation. After 
establishing the constitutional basis for a positive 
right to procreate, it discusses the extent to which 
concerns about the welfare of embryos, offspring, 
donors and surrogates justifies limitation on 
reproductive choice involving these technologies, 
while tangibl3 harm to offspring and protection of 
the free chcice of reproductive collaborators may 
justify regulation, moral condemnation of noncoital 
techniques and concerns about the reifying effect of 
their use are an insufficient basis for .state 



restriction . 
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Procreative liberty has in recent years been most often 
discussed in terms of the negative right to avoid procreation 
by access to abortion and contraception. I want to discuss the 
positive aspect of procreative liberty — the liberty to 
procreate how and when one chooses — as it arises with 
technologically-assisted reproduction. 

The positive right to procreate has not yet been 
extensively examined. The use of noncoital reproductive 
techniques now forces us to consider this aspect of procreative 
liberty. Developments in external fertilization and embryo 
transfer and the use of donors and surrogates requires 
attention to such questions as: is there a right to reproduce 
non-coitally? Is there a right to reproduce non-coi tally with 
the assistance of third party collaborators? What limits on 
noncoital reproduction are within state or professional power? 
Do notions of reproductive responsibility justify limitation of 
noncoital reproduction? 

I will briefly discuss the constitutional status of the 
positive right to procreate, and then examine how embryo 
status, concerns for offspring and family, and more general 
concerns with the reification of reproduction influence the 
scope of individual use of the new reproductive technologies. 

The Constitutional Status of a Right to Procreace 

It is reasonable to conclude chat married couples in the 
United States have a constitutionally protected right to 
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reproduce by sexual intercourse. No laws have ever restricted 
marital reproduction and few court cases even discuss the 
issue. The state has never tried to interfere with the right 
of married couples to reproduce by coitus. 

Two points that have great significance for the new 
reproductive technologies follow from constitutional acceptance 
of a married couple's right to reproduce coitally. First is 
the right of the married couple to reproduce non-coitally as 
well, through such means as artificial insemination ith the 
husband's sperm or through extra-corporeal fertilization — the 
IVF process. Second, is the right to reproduce noncoi tally 
with the assistance of donors and surrogates. If one or b. th 
partners lack the genetic or gestational factors necessary to 
procreate, it should follow that they have the right to enlist 
the willing assistance of donors and surro^jates to provide the 
gametes or missing gestational function. Careful attention to 
the precedents, values and interests that support protecting 
coital conception should lead to similar protection for 
noncoital reproduction. 

If this analysis is correct* couples would have a 
constitutional rignt (e.g., a right against state interference 
with or prohibition of tneir actions) to create, store, 
transfer, donate and possibly even manipulate ext ra-corpcreal 
embryos in order to acquire offspring oc their genes or 
gestation for the purpose of rearing as their child. Contracts 
with gamete and embryo donors and surrogates would also be 
constitutionally protected. Only very important state 
interests* such as tangible harm to other persons, would 
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justify restricting noncoital and collaborative reproductive 
variations. Moral distaste alone would not be a sufficient 
ground for limiting procreative liberty, even though moral 
distaste might legitimately animate the private sector 
decisions of patients and physicians. 

The implications of this analysis for collaborative 
reproductive transactions needs special emphasis. It suggests 
that the contract among the parties concerning rearing rights 
and duties in offspring is presumptively controlling. Giving 
legal effect to the agreement that couples make with 
third-party collaborators limits state intervention to 
regulating the conditions of entering into such contracts, and 
leaves little room for restricting the substantive bargains 
struck among the parties. However, some restrictions to 
protect offspring may also be within the stage's power. 

I have emphasized the right of married couples because 
their right to reproduce is ^o firml/ established in American 
law. One can make a very strong argument for unmarried 
persons* either single or as couples, also having a positive 
right to reproduce. This has not yet been explicitly 
recognized In Airerican law. However, if their right to coital 
conception is recognized, then single and unmarried persons 
should have th same rights to reproduce non-coitally and with 
the assistance of donors and surrogates that married couples 
have. 

This analysis of procreative rights answers many, but not 
all questions that arise concerning use of the new reproducMve 
technology. The constititutional structure provides a 
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framework that accords high value to procreative choice, but 
answers to specific disputes and problems may ultimately depend 
on the meanings people £ind in the reproductive roles that 
non-coital technology makes possible. One set o£ questions 
arise about the scope of partial reproductive roles. A woman 
now can be an egg donor, just as a man may be a sperm donor. A 
woman may also choose as a surrogate gestator to experience 
gestation without having a genetic tie with the offspring, what 
limits, if any, should be placed on women playing such partial 
reproductive rc les? 

Another set of questions concerns the right to reproduce 
posthumously through postmortem thawing of cryop reserved eggs* 
sperm and embryos. Do those partial reproductive roles deserve 
the same respect and protection that reproductive roles that 
aim at producing offspring to be reared deserve? Answers to 
these questions will depend on the meaninf^s that people find in 
such experiences* and their relation to the interests and 
values that underlay the positive right to procreate. 

Embryo Status 

Let me turn now to various interests that have bi en put 
forward as grounds for limiting the positive right to 
procreate. One set of interests concern preimplantation 
embryos. Concern for embryos has led some persons to support 
restrictions on what might be done with embryos. Such 
proposals require us to assess the legal and moral status of 
the extra-corporeal embryo. Does the preimplantation embryo at 
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any of its stagf ; tio^ fertilization, through zygote and 
blastocyst, have legal or iroral rights that limit what the 
gamete sources or others might do with it? What is the nature 
and moral status o£ this living, embryonic entity? We must 
addres? these questions to resolve the locus and limits of 
decisional authority over preimplantation embryos. 

Given the biological status of preimplantation embryos 
(described at p. ), I have difficulty viewing the 
preimplantation embryo as a rights-bearing entity by virtue of 
its existing characteristics. Whatever one thinks of the fetus 
at a later stage of de*'elop. .ent, the one or two or four or 
eight'celltfd embryo is no ' au entity that possesses r:.ghts by 
virtue its present .t.aracteristics. The preimplantation 
embryo lacks even the rudiments of a nervous system. It is not 
sentient, and is no more conscious than any other group of 
cells. Some i . gious and righ*:-to-lif e groups view the 
preimplantatio 4 embryo as a "person**, but I think this view is 
mistaken, at least if we regard -p -on* as a being that is 
capable of cognition and ' nsciousness and interaction. The 
embryo l:^cks even the most rudimentary characteristics that a 
person or any rights-bearing entity would have. 

However, the embryo might still be accorded value on as a 
symbol of human life generally. I w. nt to make a distinction 
between owing the embryo respect by virtue of its existing 
characteristics, and according respect because of what it might 
become. Wl.ile the embryo in itself may not yet be a 
rights-bearing en.ity, it clearly has uhe potential to attain 
the char jcteristics of persons, if certain contingencies 
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occur. Persons may choose to invest the embryo with meaning as 
a symbol of human life generally, even though justice does not 
require that we protect it in any particular way. Particular 
efforts to demonstrate this respect for this jvmbol, however, 
must still meet constitutional standards. 

If this analysis is correct, then the validity of limits on 
embryo manipulations depends on whether the embryo is going to 
be transferred to a uterus and thus has a possibility of 
implanting, going to term and coming into being as a child. In 
that case embryos have a special legal and moral status, not in 
and of themselves by virtue of their present characteristics, 
but because of what they may become. Activities with embryos 
thac may be transferred to a uterus could directly affect 
resulting offspring. The body of law that recognizes pr<!natal 
obligations to offspring and permits sanctions to be imposed on 
persons who knowingly or recklessly harm born children by 
prenatal actions is relevant here. This body of law would 
impose resijonibility for embryo manipulations that could 
foreseeably harm children born after transfer of such embryos 
to a uterus and their eventual birth. 

Where transfer to a uterus is not planned or desired, the 
question of embryo status per se ii. my view is symbolic^ rather 
than a matter of rights. What legal and moral status does the 
embryo have if it is not going to be transferred? This 
question is of importance with regard to the permissibility of 
research with nontransferred embryos, and the permissibility of 
destroying or not- transferrin, embryos that are unwanted by the 
gamete egg source Because of space constraints, I will 
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discuss only the question of not transferring unwanted embryos 
tc 1 uterus. 

Is there a moral or legal duty to transfer all embryo« to a 
uterus so that they might have the chance to implant and come 
to term? At present there is no such legal duty, and few 
commentators who do not view the fertilized egg itself as a 
human subject with rights find a moral duty to do so. I would 
argue that nothing is owed \ixe preimplantaticn embryo in 
itself. It is too rudimentary to be the object of justice in 
its own right. Persons may, no.ietheless choose to invest the 
embryo with value as & symbol of human life generally, even 
though there is no moral obligation to do so. 

The current practice in roost of the 12C /tmerican IVF 
prograros is to ransfer all embryos to a woman's uterus. 
Although not legally required, this practice has developed for 
various reasons, includli.g a desire to avoid controversy with 
right-to-life groups over abortion. Yet this practice now 
poses potential conflicts with the wishes of the couples 
providing the egg and sperm. The standard IVF regimen 
stimulates the production of multiple eggs. If more than four 
egos are retrieved and fertilized, placement of all in the 
uterus produces a high risk of rultiple gestation. To avoid 
this risk, it might be necessary to discard some of the 
erbryoc. Cryopreservation may postpone the decision, but 
eventually the question will arise, since transfer of stored 
embryos at a later time may not be possible. 

Persons who believe that whe err.oryo itse".f has rights or 
that a symcolic statement about respect for human life should 
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be made might support mandatory embryo donation laws. Such ' 
law might read: *AI1 extra -corporeal embryos that the ,iOmo 
who provided the egg does not want to have transferred to her 
must be transferred, with her anonymity guaranteed and no 
rearing duties imposed, to a willing recipient.* would a 
mandatory embryo donation law be constitutionally acceptable? 
Such a law does not violate a woman's right to have an abortion 
because it does not require that a woman accept placement of an 
( bryo in her uterus. It would, however, lead to unwanted 
biologic offspring. Yet if no rearing rights and duties 
attach, and the donation is anonyisous, the interest in avoiding 
um«anted biologic offspring might not be accorded 
constitutional protection. 

Resolution of this conflict turns on our valuation of an 
unwanted biologic link tout court . Is that a matter of great 
personal significance to individuals, so that a genetic link 
should not be created unless they consent? Or is that a miner 
concern that does not merit public protection when it is 
anonymous and imposes .10 undesired rearing rights and duties? 

The answer to this question will evolve with the different 
uses to which this technology is put. The legal issue may 
ultimately require the Supreme Court to decide the matter. In 
my view, the most desirable practice is to transfer all ei.'bryos 
where reasonably possible as a way of demonstrating r< 5pect for 
life generally. However, if people who have provided the genes 
for the embryo object, I tnink it probably best to leave the 
final decision with th >m. The symbolic gains tron embryo 
rescue is outweighed by the source's wish to avoid an unwanted 
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genetic connection. However, constitutionally* the state icay 
be found to have authority to require donation of unwanted 
embryos « when no rearing duties are imposed on the genetic 
paxents. 

This discussion of embryo status reminds us not to assume 
that our views about abortion automatically indicate answers in 
the significantly different area of IVF and extracorpL«4eal 
embryos. The embryo differs from the fetus in two signif icanf- 
ways. The embryo is substantially less developed than a fetus « 
without organs/ a brain or the most rudimentary cellular units 
of the neuromuscular system. 0».5 could logically be against 
abortion on the grounds of respect for the sentience of 
late-term fetu. es* and at the same time hold that 
preimplantation embryos may be discarded by the gamete source. 

The^econd point of difference is that the extra-corporeal 
embryo* unlike th fetus* is r .nside a woman, is not making 
demands on a woman's body. Therefore, one could be in. favor of 
aborcion, of allowing the woman to expel the fetus* and still 
peiait state intervention to protect extracorporeal embryos by 
requiring their donation to willing^ 'recipients because of the 
symijolic importance of demonstrating respect for human 15^ in 
'this way,. Mandatory embryo donation dees not impose physical 
burdens on a wori-an as anti-abcrtion laws would, and thus needs 
to be analyrec*. in terms of the impact of an unwanted genetic 
link. 
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Family and ^eacnq Issues 



Another ser of concerns with the new reproductive 



technologies arises from a feared effect on families and 



offspring resulting from collaborative reproductive 



transactions with donors and surrogates. The concerns here do 
not arise wnen IVF ir confined to a married couple, which it 
now largely is, but they arise from the collaoorative 
arrangements that IVF now makes possible* such as egg and 
embryo donation and the use of surrogate gestators. The fear 
is that new genetic, gestational and rearing combinations, made 
possible by the technical ability to fertilize eggs fexternally 
and transfer them to any physiologically receptive uterus, will 
confute the child* confuse the parents* indeed, confuse all of 
us, and' place further stress on the nuclear family. 

These arrangement's may not be as novel as they first 
appear. In many respects* they are not drastically different 
from existing social arrangements that separate genetic* 
gestational and social parentage. Artificial insemination. .by 
donor, adoption* stepparentage and various forms of blending 
families after divorce or death present many of the same ^" 
-concerns, but have been assimilated into the social fabric. 
Creating further variations through egg donation, eraoryo 
donation and surrogacy are not rVdically different and should 
be treated acccrdmgl) Indeed, in many cases these variations 
provide genetic or gestational ties with the offspring that do 
not exist in artificial insemination by donor, adoption or 
stepparentage . 

It is essential tc distinguish the irnp'.ct on offspring from 
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concerns about the donor or surrogate* or more general concerns 

about the family. There is a pervasive, though in my view 

confused, feeling that these arrangements must be harmful to 

ofJlspring who are born as a result. The problem with thix kind 

of;'argument is that if it were not for these novel 

collaborative arrangements, the offspring would never exist. 

Even if their life is somehow more fraught with psychological 

difficulties and suffering than the life of the ordinary chi IdT 

it is the only life possible for them. Prohibiting 

collaborative transactions thus does not protect the child,, for 

the child would never come into being at all. r.»''Chosocial " 

confusio , even genetic bewilderment, is an acv-eptable price 

for the offspring to pay in order to exist at all. 

I would argue that couples have a constitutional right to 

engage >n collaborative transactions with donors and 

surrogates. If married couples (and possibly unmarried 

persons) have a right to procreate, that right should include 

the right to make contracts with providers of gametes and 

eiabryos and with gestational surrogates* if that is essential 

to enable them to reproduce and acquire a child of their genes 

' ' ' " . 

o* gestation for rearing. The positive right to piocreate thus 

"allows married couples to contract for eggs* sperni, embryos, or 

surrogates* with the agreement among the pa ties presumptively 

settling rearing rights and duties toward the offspring. 

Un ss a tangible harmful impact on offspring oc others is 

desionstrated* such contracts could not be prohibited or 

linted, t.^tcugh they could be regulated to assure that they are 

knowingly and freely entered into. 

let us criefly explore these issues with egg and eirbryo 
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donation and surrogate gestation. It is now possible for women 
to donate eggs to other women, and thus have genetic offspring 
without gestating then elves, at the same time ^hat the 
recipient may gestate and rear a child that is not genetically 
related to her. Artificial insemination by donor has a 
well-established niche in infertility treatment for men. Tbe 
provider of sperm usually gives up all rights and duties with 
regard to the resulting offspring (which may present some 
problems for the offspring). Is there any reason why women 
should not also be able to donate gametes? Indeed, offspring 
born of egg donation will have a gestat:.onal tie with the 
■other even though jhe is not the genetic parent. The same 
rules that regulate rearing rights and duties in the offspring 
of sperm donation should apply to egg donation as well, e.g., 
the agreement between donor and recipieot for rearing rights 
and duties in offspring presumptively controls- 

IVF technology allows the eztra*corporeal embryo to be 
implanted into any physiologically receptive uterus, thus 
making embryo donation possiDle. Embryo donation is not yet 
widely practiced, but will occur on a wider scale once the 
freezing of spare embryos becomes more developed. Embryo 
donations might also arise from uterine lavage of a blastocyst 
(an embryo at the 60-100 cell stage) fron the uterus of an 
woman and then transfer of that blastocyst to the womb of 
another vcman. And, of course, laws may develop that mandate 
donation of unwanted jmbryos. The question is whether there 
should be limits or restrictions on embryo donation? Should 
not the contract between donor and recipient also control? 
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It is important that we call this procedure an "embryo 
donation* rather than "eiobryo adoption." Use of the term 
"embryo adoption" srou99lei in a hidden value assumption about 
the nature of the embryo « by analogizing the embryo to an 
adopted child, when it may never implant in the uterus « much 
less complete the long journey to a term delivery. Embryo 
donation should be treated like coital reproduction or 
artificial insemination by d.inor, w;iere no agency or court 
review to assure the fitness of parents is required. 

A general issue that arises with embryo donation 'and gamete 
donation is the question of anonymity and secrecy of the source 
of the donated embryos and gametes. Can the parties who donate 
the embryo and the receivers agree among themselves to maintain 
confidentiality so that the offspring will never Icnow its true 
genetic origins? Even though the parties agree to 
confidentiality* the needs cf persons born oi gamete or embryo 
donation to know their genetic parents may override the 
interest of the contracting parties in conf idientiality. In 
this instance the agreement of the reproductive collaborators 
to maintain a secret would be justly overridden to protect the 
offspring's interest in knowing his or her genetic roots. 

A final point about embryo donation is sale. Should people 
be able to sell the embryo or recoup some of the costs of 
producing it? Producing excess embryos by IVF is expensive and 
arduous. Payment beyohd sharing in the medical costs, however* 
is objectionable to many persons. Some would argue that 
embryos should not be sold, and shou.d be treated like organs 
hearts, livers, kidneys — which we do not allow to be sold 
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for transplant. But banning payments might interfere with a 
couple's ability to obtain an embryo « and thus infringe their 
procreative liberty. Unless sale is connected with tangible 
harm to other persons « the oioral or symbolic offense that some 
persons might find in such transactions is not a sound basis 
for restricting procreative liberty by banning sale of embryos. 

Another troubling reproductive transaction concerns 
gestational surrogacy, the c . major collaborative variation 
that extra-corporeal conception now makes possible. If an 
extra-corporeal embryo can be transferred to any 
physiologically receptive uterus for gestation, the gesta'-in': 
woman could choose merely to gestate, and not rear — that is« 
to teturn the child, once born, to the persons who provided the 
embryo in the first place. At least one child from such an 
arrangement has been born in the United Staffs. 

Gest. ional surrogacy does not include the current practice 
of "surrogate mothering" that has led to such controversies as 
the Baby M case recently litigated in New Jersey. That form of 
surrogacy involves the surrogate's preconception agreement to 
be inseminated, carry to term, and then relinquish the 
offspring to the father and his partner for rearing. Surrogate 
gestation, by contrast, involves a pre implantation agreement 
with a woman to accep placement of an already created embryo 
in her utetus for gestation, and then to return it to the 
genetic parents at birth for rearing. 

Surrogate gestation is troublir^; because of the attitude 
chat it seems to take toward the gestational maternal bond. 
The willingness to divorce gestation from the usual maternal 
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caring and rearing that occur after birth appears detached and 
cold, and signifies a willingness to use women as gestational 
vessels. 



perspective o£ the woman or couple seeking such reproductive 
assistance. The strongest demand for such a service would 
arise from women who are barred by medical factors from 
gestating their own offspring. A woman may have functioning 
ovailes, but have had a hysterectomy and not be able to bear a 
child,. Or a woman may have a uterine malformation due to ' 
administration of diethystilbesterol to her mother that makes a 
successful pregnancy impossible for her. Thus there are 
legitimate ncdical reasons why a woman who cannot bear a child 
but who is able to produce an egg, may want to engage a 
surro^^^e gestator. Some persons find thif need for a 
surrogate to be more compelling than reasons of so-called 
-convenience," where the woman could medically bear the child 
herself, but for work, lite style, leisure and other reasons 
would prafer not to. 

Sine "J hiring a surrogate gestator is an exercise of 



procreative liberty on -the part of the couple, there is a 
strong c^se for a constitutional right to employ a surrogate. 
Prohibition of such arrangements woulr interfere with the 
woman's and couple's right to procreate, for tnere is no ether 
way cot them to have offspring of their genes. Harm to the 
offspring or the surrogate does not appear great enough to 
justify limitation of the arro ige-nent. Indeed, the main 



./ But gestational surrogacy should also be viewed from the 
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concern appears to be a desire to prevent symbolic harm to 
deeply-felt notions of motherhbood and the imrortance of the 
gestational bond. Treating the gestational bond as something 
to be manipulated and used for selfish purposes — the 
•rillingness to gestate a child and then coldly detach oneself 
from it — may be highly distasteful to many persons and are 
legitimate concerns for guiding one's own behavior. But they 
are not a sufficient basis for public action limiting the 
p^ocreative choice cZ willing parties. They should not ^ 
override the couple's right to procreative liberty and a 
woman's right to find procreative meaning by serving as a 
surr'igate gestator. 

If surrogac/ agreeements are permitted, they icust also be 
enforced— by money damages if not also by specific 
performance. Could the surrogate abort or refuse to turn the 
child Over at birth? The argument for allowing the surrogate 
to renege is weakest when the surrogate ir gestating the embryo 
of another couple. Perhaps she should be free to abor*. but if 
she does, she has breached her contract and destroyed the 
couple's embryo, and should at least have to pay damages to the 
couple. One could also argue that she should have to 
relinquish the child to the genetic parents as the original 
agreement stated, even if a surrogate who has also provided the 
egg would be free to keep the offspring. It is the genetic 
offspring of the hiring couple that is at issue. The surrogate 
would not have received their embryo for gestation unless she 
had agreed to relinquish it at birth. Regarding her as a 
trustee who then must turn Over the child should be acceptable. 
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and may even be constitutionally required. 

The question of paying surrogates is also controversial. 
Once again, the concern is primarily symbolic-^distaste at the 
notion of renting a uterus, and treating women as a uterine 
function for hire. Beyond the symbolism of hiring gestational 
vessels is a concern that poor or minority women would 
disproportionately serve as surrogate gestatcrc. The fear is 
that poor women would end up bearing the gestational burdens ofr 
the middle and upper classes. However, if payment is the only 
way a couple could produce a cnild of their own genes, and 'the 
surrogate accepts knowingly and freely, there is a strong 
constitutional argument for permitting payment to surrogates. 
A prohibition on payment would interfere with this reproductive 
option, and thus deny couples medically barred from gestating 
from having and rearing biologic offspring. 

The n^ification of Reproduction 

The new reproductive technology is also troubling because 
of fears that it will lead to Brave New world scenarios and the 
ultimate reification of_ reproductive functions. Several Issues 
-are conflated in these concerns. One is the fear of technology 
gone awry and used by government to oppress and enslave. This 
fear is captured in the frequent' reference to Huxley's Brave 
New World , in which children are genetically programmed, 
produced in laboratories, artificially gestated, and decanted 
from bottles, already programmed for specific social rcles. 

A less apocalyptic version of this fear miy be expressed as 
a concern with overtechnologizmg intimate human functions. 
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The concern is that we undermine human dignity by subjecting 
the reproductive process — the very creation of new human 
beings — to scientific* technical, rational procedures. IVF 
bombards the ovaries with powerful drugs, invades the body to 
retrieve eggs* fertilizes eggs under the light -^f the 
laboratory sun and not in the dark recesses of the fdllnpian 
tubes. Yet it is unfair to single out IVF and other new 
reproductive technologies for these complaints, since siitilar 
operations are inherent in science generally* and medical 
science in particular. Medical science objectifies and 
manipulates nature for human purposes. 

Furthermore* objectif ication is inherent in the standard 
array of infertility treatments now widely accepted. The body 
is viewed and treate& as a kind of technical apparatus to 
produce gametes and children. Seen in that way* there is 
nothing distinctive about IVF. It is just an extension of what 
we do in science, medical science* and infertility therapy 
generally. Unless we're going to banish all of them* IVF 
cannot be banned on this ground. 

Yet another formulation of the concern with the reification 
of reproduction focuses on its impact on women. Obviously, 
only women can ultimately tell us what this impact is. But 
feminist thinkers are just beginning to address the new 
reproductive technology, often critically. 

Some feminists emphasis the dark side of the new 
reproductive technology. They deny that z liberating as 
long as women still gestate* for it still binds women to 
biolonic reproductive roler that men escape. True liberation 
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for women would be to reproduce and avoid the burdens of 
gestation and the concomitant burdens of early child-rearing 
with which gestation is closely linked. 

Furthermore, IVF and its collaborative variations, in 
focussing on the woman as an object to be made fertile, still 
assumes that a woman ? main function is reproduction, and thus 
reinforces the overidentif ication of women with biological 
function. By operating on the woman's and not the man's body, 
IVP reinforces the notion th?t the woman is primarily a 
child-bearer. In this sense, playing more limited or partial 
reproductive roles as egg donor or surrogate are even more 
troubxing, since they identify the woman with this one aspect 
of her biologic functioning. Femininists also object to the 
exploitation and reification of women as gestational vessels 
that occur with surrogate gestation. 

The feminist concerns with the dark side of the new 
reproductive technology should not be ignored, but I do not 
believe that they are sufficient to outweigh the benefits to 
women and men of enhanced choice over fertility. They do 
remind us, however, of the abuses and problems that are 
possible, and thus the need to attend to using these techniques 
carefully. 

It seems to me that there is a positive side to the new 
reproductive technology that femininist criticism has tended to 
overlook. Extra-corporeal conception seems to promote choice, 
to promote the autonomy of women (and men) in helping them 
overcome infertility, which for many women (and men) is a very 
serious problem. Just being able to have a child and become a 
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parent is a major achievement. These techniques also 
indirectly support female social roles that might induce 
infertility, such as postponing childbearmg for career or 
life-style reasons to a time when fertility is greatly lowered. 

Extra-corporeal conception also gives women potentially 
greater control over selecting which embryos will be 
transferred, thus avoiding the very difficult choice that 
Barbara Katz Rothman discasses in The Tentative Pregnancy of 
undergoing prenatal diagnosis and abortion to avoid a serious 
genetic defect in offspring, a v^ry stressful experience. IVF 
provides a window on the embryo that will eventually enable 
prenatal diagnosis to occur before implantation, and thus avoid 
the stresses of abortion on genetic grounds later in the 
pregnancy. 

Finally, IVF technology makes possible new, partial 
reproductive roles for women. While many women will want to 
rear their own biologic offspring, some women may find partial 
reproductive roles as egg and embryo donors and surrogates to 
be meaningful option that fits best into their life plans. 

However one ' luates the potential impact on women, in the 
short run the new reproductive technologies pose problems that 
consumers of medical services generally face. IVF presents the 
traditional problems of male-dominated obstetrics and 
gynecology that liberal feminist critics have long decried— the 
exploitation of women as health care consumers. Questionable 
U5es of hysterectomy, mastectomy, cesarean section and other 
high tech obstetrical practices have been justly criticized. 
Similar concern'^ may be voiced about the use of IVF, even 
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without its fane/ variations/ for it is an expensive and 
stressful experience that often will not producd the baby that 
the couple so strongly wishes. Yet couples might be misied 
into thinking that this technology will solve their fertility 
problems. Host American IVF programs have not yet had a 
pregnancy, yet many couples are not fully informed of the 
rather low chance of success. Some IVF programs may thus be 
exploiting the vulnerability of infertile couples, with the 
woman bearing most of the burden of physical manipulation/ In 
the short run the most important issue about the new 
reproduction for women might be to assure access to competent* 
skillful services and fully informed consent. 

Conclusion 

In the final analysis, the new reproduction presents a 
clash between individual autonomy and the social implications 
of individual procreative choice. In the long run social 
changes could occur from many discrete, individual decisions to 
use this technology. Yet fear of these long run consequences 
should not limit short run use. Since a basic constitutional 
right — the right of infertile persons and couples to 
procreate — is at issue, the state is limited in the measures 
that It can take to influence the exercise of this right in the 
private sector. 

It may be that many persons exercising their rights will 
end up changing the values now dominant in society, leading to 
a new set of procreative values and behavior. But that is the 
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recurring dilenma of liberty in liberal society. The exercise 
of protected rights raay eventually change values and practices 
throughout the social order. Under the American constitutional 
scheme, individual discretion over use of the new reproductive 
technology is protected, even if the exercise of freedom 
ultimately reshapes the society providing that freedom. 
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Bfr. Ha9RBT. I appreciate the Chairman's indulgence and do ap- 
preciate your testimony. 

I think you've been very logical in your appn>ach and I guess 
wbeti you get the members of the Bar up there you can do that 

Let me ariL you a couple questions. You said tiiat this issue is 
really an issue of procreative liber^ and it provides the ability of 
nonooital reproduction to nonmamed individuals and bafficaUy I 
think you went throu^ a iniiole litany of things that applies to law 
and you basically underlie with legal doctrine and case law. 

Basically then do you agree with me or 6iB^ree with me in at 
least this statement that this issue is really decided on a basis of 
law? Otherwise, when you're talking about the Ethics Advisory 
Board, the questions retdlv before people are legal issues and indi- 
vidual's ri^ts issues and how they affect ibe law? 

Bfr. RoBBBraoN. It's a question of law when we're asking what 
the scope of individual choice in this area is. The most banc ques- 
tion is are individuals, infertile married couples, to be the primary 
decision makers or is the state to come in and limit the choioes 
th^ can make. So in that sense it's a very basic question of omsti- 
tutional law. 

Mr. Hastbst. Are you saying then probably the advisory board's 
limitation is to decide what s legal and what's not legal in the view 
of what law exists? 

Mr. RoBBBTSON. No, on that I would respectfully disagree, that 
the role of an ethics advisory board or the new bioethical. Congres- 
sional Bioethical Review Board, which I think is prdbably the more 
appropriate body now for addressing many of these issues, would 
not necessarily be to decide what's legal or not but to decide within 
the paramet^ of permissible state intervention what types of 
intervention would be desirable or not. 

Bfr. Hastebt. But you did say that there's going to be differing 
views and when you start to get in ethicEd, reUgious, moral views, 
that's really an issue of individual choice and really outside of the 
perspective of that board. 

Mr. Robbbtson. Well, such a board could canvass such views to 
see if there is a developing consensus, to see how split views are 
and may be able to inform us about 

Bfr. Hastbbt. But basically you'd say those individual choices are 
individual choices and certamly should remain that way and not be 
parameters of the legal view of the board? 

Bfr. Robbbtson. As a matter of constitutional permissibility of 
doing certain things, yes, it ultimately would be up to private 
choice but there's still a lot of room for governmental intervention. 
For example. Congress could choose to fumd or not fund research in 
this area without interfering with constitutional ri^ts. There's no 
constitutional ri{^t to be funded so if Congress chose not to provide 
funds that would be something that mi^^t be acceptable. It would 
clearly be acceptable as a constitutioncu matter. Whetiher it's ac- 
ceptable as a policy matter mic^t be determined by the advice of 
such a board. 

Bfr. Hastbbt. But ultimately value, we look to the legal value 
here and even the issue, the great issue before us a couple months 
ago, as to Baby Bf , where should she go, it's settled as a process of 
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law and ultimately it will be a prooesB of law and the board makes 
those deciaiona, ri^t? 

Mr. RoBEBiBON. At the most fundamental level, when we come 
down to controversieB about whether private dioioe should control 
the rearing ri^ts and duties in the ofibfoing I think that funda- 
mmtal level is a matter of law and will be decided as such. 

Bfr. Hastibt. Bfr. Chairman, I appreciate your indulgence. 

Mr. BfoBBisoN. I appreciate having your questions. Thank you. If 
the panel could continue, with Bfr. Annas 

STATEMENT OF GEORGE ANNAS, J.D., 1LP.IL, EDWARD R UTLEY 
PROFESSOR OF HEALTH LAW, BOSTON UNIVERSITY, BOSTON, 
MA 

Mr. Annas. Tliank you, BIr. Chairman. Thank you for inviting 
me to address the legal and ethical aspects of regulating the new 
reprciuctive technologies. 

I was especially pleased to be invited to testify today because I 
believe the public debate over these issues has been characterized 
primarily by emotionalism and dogmatism with little attempt to 
place the issues in a broader contesrt and little attempt to make 
necessary distinctions. 

I am very pleased to be on the panel with Lori Andrews and 
John Robertson, however, who have been notable exceptions to 
that general rule. Although there has been even with these two 
oonunentators very little consideration for the best interest of the 
resulting children. 

It is t£e purpose of my brief remarks to suggest a more coherent 
framework for analysis and to make two specific suggestions for 
legislative action, one at the state level and the other at the Feder- 
al level. 

ESach of the new reproductive technologies could be viewed indi- 
vidually, but it is however, more analytically fruitful I believe to 
identify and ^lore their common characteristics relevant to 
public policy since other methods will undoubtedly be developed 
and permutations of existing methods can yl^^o be used. 

Thus unless we are to have a separate policy for each method, an 
unlikely and ultimately unproductive response, like having a sepa- 
rate public policy for each form of treatment for cancer, we will 
have to identify the characteristics that each of these methods 
share that make regulation important and useful. 

The characteristics shared hy some or all of these methods are 
potential for non-infertility use; protection of the extra-corporeal 
embryo; legal identification of the mother; legal identification of 
the father; screening of the donor; anonvmity; record keeping and 
access by the resulting child to records about the donor; and oppor- 
tunities for commercialization. 

The paramount social policy issue raised this group of new re- 
productive technologies is their medical nature and the applied 
medical indications of potential for non-infertilitv use. The issue of 
protecting the extra-corporeal embnro applies only, of course, when 
such an embryo is produced and this will occur in in vitro (ertihrA- 
tion and surrogate embryo transfer. 
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The iflBues of parental identification, donor screening, donor ano- 
nymity, and record keeping, will arise only when more individuals 
other than the marriecl couple are involved in producing gamgt^ 
for the resulting child. More specifically, in artificial insemination 
donor and use of a surrogate mother. Of course if you would 
empl<qr donor gametes in either GIFT or in vitro fertilization, and 
the same issues will arise in these as weU. 

When reviewing the legal options for regulation on both the 
State and Federaflevel, it will oe useful to keep in mind pressure 
points at which regulation can and has traditionally been brou^t 
to bear. In general these will be control of medical practice, control 
of human experimentation, defining the presumptive rearins 
father and mother, granting legal protection to the eztracorpoi^ 
human embryo, le^ provisions ror donor screening and record 
confidentialify, regulation of commerce in gametes and emtnyos, 
and attaching oonditionn to the delivery of medical services that 
are paid for in governmental programs. 

Since the regulation of both medical practice and family status is 
primarily a state function, regulation of the actual <telivery of 
these technologies is almost always primarily a task tlie individ- 
ual states. 

States could, however, also regulate the new reproductive tech- 
nologies indirectiy by statutorily defining whidi woman, as be- 
tween a gestational, genetic and planned-for rearing mother, would 
have the presumptive rearing rij^ts and obligations with respect to 
the child. And here I believe strongly that states should er^ stat- 
utes that clearly define the gestational cr birth mother as the irre- 
butably presumed mother for all legal purposes. This is because of 
her gestational contribution to the child and the fact that she will 
definitely be present at birth, be easily and ontainly identifiable 
and available to have responsilnlity for the care of that child 

I believe Professor Robertson's analysis focuses exclusivelv on 
the right of the infertile woman who is the ovum donor, and the 
key to resolving this issue is reaUy the ridits of the resulting child 
ai^ that right to have someone reroonsible for it at the moment of 
birth, and secondly, the comparative rights of the gestational or 
birth mother* 

Professor Robertson argues that if we don't enforce the rights of 
the contracting mother (who would like to be the rearing mother), 
that couples would be reluctant to enter into this agreement Well, 
I quite frankly think that's too bad. I don't think couples have a 
lesal, have a constitutional risht to enter into these agreements, if 
it's for the detriment of the child. The child's welfare in situations 
like this can only be assured if we know someone is going to be 
available at the birth of that child to take responsibility for it 
Indeed, the woman who gives birth to the child has her own procre- 
ative liberty. I do not believe it would be oonstituti<mally permissi- 
ble to enforce a contract that requires the police to come and 
bodily remove the child from its mother, the woman who save 
birth to it, after she has decided that she wants to rear that child. 
That should be as much an unconstitutional interference with her 
procreative liberty as it would be to require the courts to enforce a 
contract in which she agreed not to have an abortion during the 
term of pregnancy. 
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I believe the courts could not constitutionally enforce that con- 
tract and I believe the courts cannot constitutionally foice a con- 
tract that requires her to give up the child if she no longer wants 
to give the child up at or immediately after the birth. 

Congress— now that's a State issue. Congress, on the other hand, 
can act in areas where the Federal government has indirect au- 
thority and these have been primari^ in taxation, spending and 
interstate commerce. We've beard a lot about tiie main area that 
Congress has used its power to spend and that has been in the area 
of research on human subjects. And I won't go into that area at all. 
I think that has been covered quite well. 

The second area is regulation of interstate commerce, and that 
area can» and I think should, involve a ban on, a total ban on the 
sale of an article. CongresB, for example, has indioited its willing- 
ness to ban the purchase or sale of human body parts and couM 
certainly ban the interstate sale of human embryos and sperm and 
ova as well, if it wanted to. In 1984, Congress passed the National 
Organ Transplant Act." And while most of the Act is aimed at pro- 
moting oiig^ transplantation in the United States, and Professor 
Robertson is certamly right about that, Title II is directed exclu- 
sively toward prohibiting organ purchases. Its operative section 
reads: 

It fhall be unlawful for any pemm to knowingly acquire, receive, or otherwiie 
transfer any human oi^gan for valuable consideration for use in human traasplanta- 
tion if the transfer affects inteiitate commerce. 

I believe that Congress should amend this statute to include 
human embryos among the items that it is unlawiful to sell. The 
purpose would be to protect the children, all children, not just the 
children involved in the new reproductive technologies, by prevent^ 
ing them, the babies and the resulting children, from being viewed 
as oonunodities to be purchased and sold. 

This is net an issue, and I think Professor Robertson's comments 
on tiiis point should not be taken terribly seriously, that the result 
ing children of these technologies wouldn't be bom at all if it 
wasn't for the technology, therefore we don't have to protect them 
or that their interests do not rise to the level of protection that we 
give to all other children. That of course is an argument that 
proves wav too much. 

None of us would be bom had not the specific egg and sperm 
that resulted in us come together and r^nilted, after gestation in 
our mother, in our birth. But the fact that we wouldn't have been 
bora but for this doesn't mean that society. Congress and others 
can't and don't have obligations to take steps to protect the welfare 
of all children who are bom, not just children bom of Ugh-tech, 
low-tech, or any other tech. None of us would be here but for some 
real accident of our birth. And the fact that we wouldn't be here 
does not mean that therefore we don't have any rights, or more im- 
portantiy, that society doesn't have any obligation to protect the in- 
terests dr children. 

Professor Robertson is, of course, correct that the right of privacy 
does encompass many things and indeed it encompasses decisions 
to use contraceptives, not to be sterilized involuntarily (except per- 
haps when it is the least drastic altemative and in the person's 
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best interertB), and to use contraception and to obtain an abortion. 
That is, we have a rifl^t not to beget or bear a child. The Court haa 
been very clear on thia. 

The questicm, of course, is whether this right will be expanded to 
include an affirmative riAt to actually parent a cfadlX will be 
stable or will be oontractecL 

Although the UJ3. Supreme Court is badly rolit on the reach of 
privacy outside of a heterosexual union, th^ is no such split con- 
oernin^ princy within a heterosexual union, at least wl^n that 
union IS aimed at procreation. 

All members of the Court currently agree, and will be thus likely 
to conclude that things like in vitro f^^rtilization and GIFT, if con- 
ducted within the context of a marriage and using the g»mAt^ of 
the married couple, are to be viewed within the gambit of the ri|^t 
of privacjr, the n^t to procreation. 

Aeoorduudy, I would agree with John Robertson that only laws 
similar to those endorsed by the Supreme Court to regulate previa- 
ble abortions, that is those aimed at primarily restricting the per- 
formance to a physician, monitoring the safety and efficacy of the 
procedures, ana assuring informed consent, could be used to regu- 
late tiiese activities. 

In artificial insemination by donors, surrogate embryo transfer 
and surrogate motherhood^ regulation could be much stricter since 
these involve another participant, and could include screening 
rules and procedures as well. And where nonprocreative issues are 
at stake, or where the public participation is soufl^t that might 
harm others, including the resulting children, the surrogates and 
the donors, banning altogether mi^t be pennissible. Examples, I 
believe, would include commercial surrogate motherhood, selung of 
human embryos, and experimentation on human embryos. 

So in conclusion and summary tiien, Bfr. Chairman, I believe the 
regulation of the new reproductive technologies is after all primari- 
ly a matter for the individual states. Just as th^ regulate adop- 
tions, custody, marriage, medical licensing and medical practice, it 
seems most reasonable for the individual states to r^ulate t^e 
practice of the new repr«/ductive technologies at least insofar as 
th^ are seen as medical procedures and are performed by physi- 
cians. 

Regulations in the area of quality control and monitoring, safety, 
record keeping and inspection and licensing, consent, the^entifk:a- 
tion and obligations of mothers and fathers, requirements for donor 
screening, are all well within the traditionid state police powers 
and activities and regulations in these areas would not raise any 
major social policy or constitutional implications. 

Federal activity in the new reproouctive technologies, on the 
other hand, has been restricted to settinff up and financing various 
national commissions, which we've heu^a lot of this morning, and 
((roups of varioiis kinds to study the scientific, legal and ethical 
issues involved in these practices, and to make recommendations as 
to what actions various private and governmental organizations 
should take. 

The Federal government could, however, become more involved 
in its own traifitional areas such as the regulation of interstate 
commerce, forbidding the sale of human tissues, regulating false 
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and deceptive advertising and promulgating rules for human re- 
search, without raising any major Federal implications. M^jor Fed- 
eral involvement, however, seems reasonable only when related di- 
rectly or indirectly to Federal financing of these technologies. 

Government has only the most limited role in preventing contra- 
ception and prohibiting abortion, but has a potentially much 
hi|^ role in the new reproductive technologies— not only protect- 
mg the interests of the adults to quality services and informed con- 
sent, but also taking reasonable steps to protect the interests of 
future children that are created by these methods. Regulations 
that are firmly grounded in reasonable steps to protect these chil- 
dren are legitimate and likely to ei^y broad societal support 

Thank you. 

[Prepared statement of George J. Annas, J.D., M.P.H., follows:] 



106 



ERIC 



102 



PUPAUD StATEIISNT OP GlORGB J. ANNAS, J.D., M.P.H., UtLIY PKOFB880E OP 

HBAI.TH Law, Booton UNivtssiry Schools op Mxdicini and Pubuc Hkalth, 
BomN, AfA 

Nr. Chainian, Ntab^ra of th« ComittM, thanlc you for 
inviting mm to addrsaa thm l«gml and athical map^cts involvad in 
ragulating thm new raproductiva tacbnologiaa • Moat of vy work 
in thla araa haa baan acholarly coHsantary, but I hava alao 
rapraaantad infartility organizationa and apacialiata ovar tha 
yaara, aa wall aa infartila couplaa who hava uaad tha tachniquaa 
wa ara diacuaaing today. I aa alao a aaabar of tha board of 
diractora of RESOLVE, tha nation 'a laading aupport organization 
for infartility, although my taatiaony today rapraaanta %y 
paraonal viawa. 

I waa aapacially plaaaad to ba invitad to taatify bac^uaa I 
baliava tha public dabata ovar thaaa iaauaa haa baan 
charactarizad priaarily by aaotionaliaa and dogmatiaai with 
littla attaapt to place tha iaauaa in a broader context, little 
attaapt to aake naceaaary diatinctiona, and alar- no 
ccnaidar^tion of the beat intereata of the reault. j children. 
It ia tha purpo^ii of ay brief reaarka to suggeat a aore coherent 
fraaawork for analyaia. 
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Each of th« IMW reproductive technologies could be viewed 
individually. It is, however, aore analytically fruitful to 
identify and explore their eonon characteristics relevant to 
public policy, since other aethode will no doubt be developed, 
and perautations of existing aetbods can also be used. Thus, 
unless we are to have a separate policy for each aethod (an 
unlikely and ultiaately unproductive response - like having a 
separate public policy for each fora of treataent for cancer), 
we will have to identify the chai.^cteristics that these aethods 
share that aake regulation iaportant and useful. 

Table One suaaarizes the social policy issues raised by each 
of the techniques, and iapressionistically assigns weights to 
each issue to give an overall view of the relative social 
utility of regulating each aethod, and the generic iaportance of 
each social policy issue. A acre detailed discussion is 
contained in Appendix A, which contains the chapter on 
*'Noncoital Reproduction" froa Elias ft Annas, aapgoduetive 
CtnttiCi and tht UV (1987). as can be se^n froa this table, 
GIFT and IVP are the least socially probleaatic of the 
procedures; with SET and the use of frozen enbryos presenting 
the aoat difficult social policy issues. 
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SBbryo appliaa only whan auch an aabryo ia producad, and thia 
will occur in IVF and SET. laauaa of parantal idantification, 
donor acraaning, and donor anonymity ariaa whan nora individuals 
than tha marriad coupla thaasalvaa ara involvad in producing 
gamataa for tha raaulting child: AID and SET. Of couraa, 
should wa amploy donor gaaataa in aithar GIFT or IVF, tha aama 
acraaning, racord kaaping and parantal idantification iaauaa 
would ba raiaad by thaaa tachniquaa aa wall. 

Whan raviawing tha lagal optiona for ragulation on both the 
atata and fadaral laval, it will ba uaaful to Icaap in mind tha 
"praaaura pointa" at which ragulation can ba brought to baar. 
In ganaral, thaaa will ba: control of madical practice; control 
of huaan axpariaantation; defining the preauaptive rearing 
father and aothar; granting lagal protection to the 
extracorporeal human embryo; legal proviaiona for donor 
acreening and record confidentiality; regulation of commerce in 
gamatea and ambryoa; and attaching conditiona to the delivery of 
medical aervicea that are paid for by government programa. 
Protecting the intereata of children, for example, will require 
detailed record-keeping concerning their genetic parenta. 
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ovrviw of Raaulatcrv Aet^ivltv to Daf 

It is fair to say that tha federal government has not 
engaged in aHX regulatory activity in this area. On the other 
hand, the federal govemaent has over the last thirteen years 
formed three important conmissions that have made 
recomendationB regarding the new reproductive technologies: 
The National Conmission, the Ethics Advisory Board, and the 
President's Commission on Bioethics; and is in the process of 
forming another (the Congressional Biomedical Ethics Board). 

States have been a bit more active in AID (more than half of 
the states have laws making the husband of the impregnated woman 
the child's father for all legal purposes so long as he has 
consented to AID) , and a number of states have regulations 
related to fetal research. But no states have specific statutes 
on IVF, SET or GIFT. Since the regulation of medical practice 
is primarily a state function, regulation of the actual delivery 
of these technologies is almost always primarily a task for the 
individual states. 

States could also regulate the new reproductive technologies 
indirectly by statutorily defining which woman, as between a 
gestational, genetic, and planned-rearing mother would have 
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prssuaptiva rearing rights and obligations with raspact to tha 
child. Z baliava atataa ahould anact atatutaa that claarly 
dafina tha oaatatio nal aothar (i.a., tha voaan who givaa birth 
to tha child) aa tha irrabutably oraaumad ■othar for all l^aal 
BurBoaaa , This is bacauaa of har gestational contribution to 
tha child, and tha fact that she will definitely be present at 
tha birth, be easily and certainly identifiable, and available 
to care for the child, '^uch a lav voiild have the effect of 
helping to legitiaata and protect children bom froM SET, but 
wculd give so-called surrogate mothers tha right to retain their 
children even in the face of a prior contractual agreeaent to 
give it up for adoption or to relinquiah parental righta in the 
child after birth. She could do either, but only after the 
child waa bom and the atandard waiting period for adoption or 
relinquiahBent of parental righta had expired. This preauaption 
would alao operate in the caaa of ovua <*criation in a aannar 
analogoua to AID (aper» donation): t*ie geatational, not the 
genetic aether, would be the praBuap:ive rearing aothar. 

Qvarview of Federal Authority 

In the area of health care in general, and the new 
reproductive technologiea in particular, Congreaa can act in 
areaa where the federal govamaent haa indirect authority: 
priaarily taxation and apanding, and intaratate conerce. 
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Th« Most iaportant ar«a in %rhich Congress has used its power 
to spend to adopt regulations related to the nev reproductive 
technologies has been in the area of research on huxan subjects, 
and Bost physicians and institutions engaged in research on 
these technologies Must follow federal requireMents for such 
research* 

Regulation of interstate coMMerce can involve a ban on the 
sale of an article. Congress has indicated its willingness to 
ban the purchase and sale of huMan body P^rts, and could 
certainly ban the interstate sale of huMan eMbryos (and spexM 
and ova as well)* In 1984, for exaMple, Congress passed the 
"National Organ Transplant Act*** While Most of the Act is aiMed 
at proMoting organ transplantation in the United States, Title 
III is directed exclusively toward prohibiting organ purchases. 
It*s operative section reads: 



It shall be unlawful for any person to 
knowingly acquire, receive, or otherwise 
transfer any hUMan organ for valuable 
consideration for use in hUMan 
transplantation if the transfer affects 
interstate coMMerce* 



For the purpose of this act, **huMan organ" is defined to 
Mean "the huMan kidney, liver, heart, lung, pancreas, bone 
Marrow, cornea, eye, bone, and skin***" Violation carries a 
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tiy y«ar BAximiB prison ••nt«nc«, and a $50,000 fina. Conaraaa 
ahould a— nd thia atatiH:^ to inelud^ M^ nn a»bryc« among t^m 
ittli It i« unlaw ful tio aall , Tha purpoaa would ba to protact 
childran by pravanting thaa froa baing viawad as and traatad aa 
conoditiaa* 

Conatitutional l^ialta on P^lation 

Tha right to privacy ancoapaaaaa daciaiona to uaa 
eontracaptivas, not to ba atarilizad involuntarily (axcapt, 
pai^ps whan it is tha laaat drastic altamativa and in a 
parson's baat intarast) , snd to usa contracaptions and to obtain 
an abortion (i.a., a right not to bagat or baar a child). Tha 
quaation ia whathar thia right will ba axpandad to includa an 
affirvativa right to actually parant a child, will ba atabla, or 
will ba contract ad. 

In Juna, 1986, tha U.S. Supraaa Court dacidad an 
axcaptionally controvaraial caaa daaling with tha iaaua of 
whathar or not a atata could conatitutionally Baka aodosy 
comittad by two adult aalaa in tha badrooa of a privata ho^ a 
crisa (Bowars v, Hardwlek. 106 s. Ct. 2841). Tha Court 
concludad that thara ia "no fundamantal right to angaga in 
hoBoaaxual aodoay." Fundanantal righta not raadily idantifiable 
in tha Constitution's taxt would ba found only if (1) thay wara 
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fundaMntal lib«rtiss that arm "iaplicit in the concept of 
ordered liberty/ euch that "neither liberty nor juetice would 
exiet without thea"; or (2) they are "deeply rooted in thie 
Nation*e hietory and tradition." In terve of the "right to 
privacy," the court liaited ite application to a "connection 
between faaily, aarriage, [and] procreation..." 

In addition to upholding lawe against eodoey, the Court 
indicated that lawe againet "adultery, inceet and other sexual 
crise" would aleo be conetitutional. As to whether or not a 
legielative finding that certain conduct ie iraoral ie a 
eufficient baeie for outlawing it, the court concluded that it 
wae, noting that "the law ie conetantly baeed on notione or 
■orality. • .and aajority eentiaente about the aorality of 
hOBoeexuality" are eufficient juetification to outlaw thie 
behavior. 

Thie wae a 5-4 decieion, with a concurring opinion of 
Juetice Powell and a etrong diaeent by Juetice BlacJcaun. 
BlackBun argued that the Court had fundaaentally aieconetrued 
and defined too narrowly the "right to privacy," which ehould be 
eeen ae embodying "the aoral factor that a pereon belongs to 
hieself and not othere nor to society ae a whole": 
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Wc protect th« d«ci«ion vh«th«r to have a 
child bacauaa paranthood altara mo 
A^mmmt'icMW^v an ifuHvidual'a 
aalf »daf initlon . not bacauaa of daBographic 
conaidarationa or tha Blbla'a coaaand to ba 
fruitful and aultiply, (a^iaaia addad) 

With raapact to tha nav raproductiva tachnologiaa , wa naad 
to axaaina tha undar lying valuaa at ataka in procraativa privacy 
to dalinaata tha acopa of thia right. Thaaa includa 
aalf-idantify, aalf-axpraaaion, fraadoa of aaaociation, fraadoa 
to aaka daciaiona that draatically affact ona*a idantify, and 
righta to hava intiaata ralationahipa with a viav toward 
producing a child. Although tha court ia badly aplit on tha 
raacb of privacy outaida of a hataroa:«xi.al union, thara ia no 
auch aplit concaming privacy within a hataroaaxual union whan 
that union ia ai.jad at procraation. 

All aaabara of tha court would thua likaly conclude that 
IVF, SET, and GIFT, if conducted within tha context of aarriaga 
at laaat (and probably if dona in any "atabla" hataroaaxual 
ralationahip) ara to ba viewed aa within the aabit of the "right 
to privacy." Accordingly, only lawe aiailar to thoee endoreed 
by the Supreae court to regulate previable abortione (i.e., 
thoae aiaad priaarily at reetricting perforaance to phyeiciana, 
aonitoring the eafety and efficacy of the proceduree, and 
inauring inforaed coneent) could be ueed to regulate theee 
activitiae. AID ragulationa could ba etricter, eince they 
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involve mnothttr participant - tha apan donor - and could 



nonprocraation iaauaa ara at ataka^ or vhara public 
participation ia aought that sight hara othara, including tha 
raaulting childran, banning altogathar sight ba paraiaaibla. 
Bseaaplaa would includa conarcial aurrogata aotharhood, aalling 
huaan anbryoa, and axpariaantation on huaan aabryos. Tha viav 
of ona raligion alona (a«g«, tha Catholic Church) that any or 
all of thaaa tachniquaa ara "illicit** would, in itaalf, ba an 
inaufficiant rational to ban thaa. 

Concluaion 

Ragulation of tha naw raproductiva tachnologiaa ia priaarily 
a aattar for tha individual atataa. Juat aa thay hava ragu?atad 
adoption f cuatcdy, aarriaga, aadical licanaing and aadical 
practica, it aaaaa aoat raaaonabla for tha atataa to ragulata 
tha practica of naw raproductiva tachnologiaa inaofar aa thay 
ara aaan aa aadical procaduraa and parforaad by phyaiciana. 
Ragulationa in tha area of quality control and aonitoring, 
aafaty, racord kaaping, inapaction and licanaing, conaant, tha 
idantification and obligationa of aothara and fathara, and 
raquiraaanta for donor acraaning, ara all wall within tha 
traditional atata activitiaa and ragulation in thaaa araaa and 
would not raiaa any aajor aocial policy iaplicationa. In 



includa acraaning rulaa and procadui 



ill. Nhara 
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•3Ctr«M CAMS, such as bstining ths sals of human sabryos or on 
having axpariaantation with huaan sabryos, statutss would havs 
to ba carsfuily drawn (so as not to ba voidad for vaguanass) and 
baaad on a raaaonabla stata policy dasignad to protact tha 
eonon good and pravanting childran fro« baing traatad liXa 
conoditiaa. 

Padaral activity in tha n«w raproductiva tachnologias, on 
tha othar hand, has baan rastrictad to satting up and financing 
national coaaissions and groups of various Xinda to atudy tha 
aciantific, lagal and athical issuaa involvad in thaaa 
praccicas, and to aaka rttcoaaandations on %rtiat actiona varioua 
privata and govamaantal organizations should taka. Tha fadaral 
govamaant could, howavar, bacoaa involvad in ita own 
"traditional" araas, such as ragulation of intaratata coaaarca, 
forbidding tha sal a of huaan tissua, ragulating "falsa and 
dacaptiva" advartiaing, and proaulgating rulaa for huaan 
raaaarch, without any aajor iaplications. Major faderal 
involvaaant, howavar, aaaas raaaonabla only whan ralatad 
diracfly or indiractly to faderal financing of thaaa 
tachnologiaa. 

Govamaant haa only tha aost liaitad rola in preventing 
contraconcaption and prohibiting abortion (aainly health and 
safety of tha adult participants) , but has a potentially auch 
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hi9lMr rol« in thm n«v r«productiv« tMhnologias: not only 
protecting thm intorMts of thm adults to quality ••rvicM and 
infoxaad conamt, but also taking raaaonabla atapa to protact 
tha intaraata of futura childran that ara "craatad" by thaaa 
nathoda. Ragulationa that ara firaly gnnindal in raaaonabla 
atapa to protact thaaa childran ia lagitiaata, and likaly to 
an joy broad aociatal aupport. 
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Ch:iptcr 9 

Noncoital Reproduction 



Now that 1984 has oomc and gone, Htulc/s vision of our Aitiuc in Bmn 
Nem WmU looms biger than Onrdrs. Hinky envisioned die abolium of 
paraidiood and dK fimiily dm would take place with dK full cooperation 
of socicqr at it attempted to improve on natunf leptoduction.* We acc on 
our way. The last ficw yean have witnessed scientific and societal develop- 
ments in nonoXital hunun lepioduction and conesponding steps to ledefine 
paicndiood and family idationships. On the Kientific s^ we witnessed 
the fifsc binh from sunogate embryo tnuMfer (SET)' ami the first birth 
from a finooen embryo. On die societal side, there have been mafor reports 
by gov cm mc m -appointcd paneb on noncoital reproduction in the United 
Kingdom (die Waroock Report),' Australia (die Waller Repoit from Vic- 

•In Orwdh woiU of AID (Miifidd ii^^ 

«nd die fimil)r «m dcmyBd » hrip NMimain dK tcf^ 



iocicw dedicMid » popouil waiftic. In AidoiM Hudcy^ a^ 
ilio dem^ biK he MMOMd a toc^ 

lion was hmdM by dK me, in *liiidicha* in «dikli cmbryot were produced and monn 
niradinsnsniicidcnvironnMni: "lOf I oounc, dicy didn\ amicm dwmidm widi niaely 
hMdw^ OM CMbim: any cow omdd d^ 

oiv bte SI aodiliaed hMM bcin^ as Alphas or Epailont, M 1^ 
or. . /lfcminM»aqr1iMWofUconooltn»*bMcormiMh^ 
Dimnsorilaidimci.' inamd." In bodi tonadc ao^^ 
mhI aMBBM woe dK acpamion of an im modiiciion^ 

^-|- — ^ * — ^ YtT^nift m ihr mir nf an ia mitunnd m m^wti 

mal, widi fesBsd sanefKy, inaoninMion ia done coinly 
ihghpofdfciid knik ■(i fc .awaMmyacdaambcsbaraiadow;n¥cait wnkMwl 
^,diaridl;aKitdvaad^Mbi2»ydi«6Ci.* 
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toria)/ and Canada (Ontario)/ and Congrcsfional hearings on die mkfoot 
in the United States. 

Techniques for noncoital reproduction clote a ciide opened with the 
immduction of effective contraception that made set without reprodnoiofi 
dependable. Society seems as supportive of the new techniques for icpvo* 
duction without sex as it was of contraception, but wt teem more aoBQus 
about the implications these techniques raise and conacqucndy more Inttr* 
estcd in public regulation of them. As with in vitro fcitiliiacion (IVF) and 
sunrog^te motherhood, the maior ju>afication oflcred for usii^ theae new 
tahniques has been the rcsuking infants. Their picniret have appewad bi 
newspapers and magazines around the world, md PftfU magazine even 
named the world's first IVF child, Louise Brown, one of the tm OMt 
pniminent people of the decade, one who dominaied it Ivy simply bdag^ 

Ambivalence is nonetheless apparent in the language used to deacribe 
the new techniques in various countries. In Austrdia, they aicc somdiaies 
referred to as methods of ^abnonnar reproduction; in England as 'Vanac- 
ural** reproduction, and in the United States the p iefen td term is ^aififlciar 
reproduction. We use the term "nonooitar since it is the most descriptive 
and the least value-laden. With developments occuiriiv ^ nonookd 
reproduction, especially in North America, Australia, and Europe, it aecms 
prudent to reflea on the societal issues raised by these techniques aad so 
assess dieir future. The policy problem is how to deal dheMty %Mi t 
series of sequential challenges** to current clinical practiGes.^ It will oAtD be 
critical to make distinaions, usually previously irrelevant, between the fe* 
nctic, gestational, and rearing parents when sorting out indhridual ri^m 
and responsibilities.* Indr -d, it is now possible for a child so have five 
ents**: a genetic and rearing father, and a genetic, gestational, and learif^ 
mother.* 

We believe it is more fruitfol to explore the generic issues posed by 
methods of noncoital reproduction than to examine the methods themselves 
separately. While it would be pottible to explore all of the potential medi- 
ods of noncoital reproduaion, ir luding artificial inseminadon by huteid 
(AIH), ovum donation, and the various possible combinations, sudi as 
IVF, SET, and frozen embryos with imphntaiion in a aurrogate oMher 
(so-called ""fiiU surrogacy"), in this chapter we concciMw e on the mctbods 
dMt present society with die most difficult generic problems. For cample, 
AIH poses no problems of idcntifyi««r the rearing parem or any mm 
regarding die sperm donor and ao is tmtdt less ptob km ai k than airiiciaC 
insemination by donor (AID) itself. Fifty years ago^ atoiff die time «f die 
publication of irmv N#v WmH AIH children wcie cow nonly refcwsdtP 
as *Tcst Tube Babies.**^ At diat time, die notion of MUqg a physidsi to 
iniea ""strsnge semen** (AID) waa described as ^MdandUiT and laddqg in 
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""lact, decency, and moral fcding.*^* Sockcy has obviously come a long way 
atttudinally in die paic half-cemucy. Similariy, the problems in ovum do- 
nation aic ao analogoue to dioae involved in AID diat a sepaface consider- 
ation would be redundant lasues involved in dK myriad of poisiblecom- 
binadons can likewise be addressed by looking at die individual mediods 
themaehfCi. Issues raised by cloning and cctogcncsis, which are noc so re- 
mote as so be relegated to scknoe fiction, are anabgous to diose invol^ 
useof limen embiyos. 

None of these sedmobgics and techniques are neutral Thdr very ex- 
istence tstca m to decide to use them or nor, and «bo creates a new po- 
icndal burden for die infimle, "die burden of not crying hard enough*" 
Noncokal reproduction forces us to confiom issues of lineage, legitimacy, 
parenthood, family, and ideixity. Tliese tedmiques not only change how 
humans can reproduce, but they also threaten to change how we think 

about human reproducikm, and perhaps how we diink about humanness 
itself. 

In reviewing die sodal policy issues rsised by dicK mediods, wc have 
found it usefol to oonstnia Tabk 9-1 in which we list the most knportant 
policy issues raised by these aedniqucs, and in die celb 
dieir importance. The vahies assigpied represctt our view 
importance of each issue in the consen of a spedfic nonooital inediod of 
reproductm. We do not comcnd that these vahies are unwdriguous or 
inconmwcftible, but wc bdieve die attempt to quandiy provides a useful 
imp tca si oniatic modd ao compare and contrast the reladvc societal infor- 
tance of the issues rsised by cadi tcchnkpie. Even a cumry CMm i n ation of 
Table 9-1 ciplaina, for cumple, why wc b^ our discussion widi IVF 
radier dian AID: IVF poies 6r fewer societal issues. As die President's 
Conimisskm properly caudoned, die state of die hw r^srding AID is "Uia- 
oti^ and by using it as the paradigm for odier mediods of nonooitsi repro- 
duction, like IVF and embryo transfer (ET), we risk repeadiy ytm chaos 
aurroundkig aidfidal insemination . . . widi egg donors and borrowed 
womba.*»* 



OVB&VmW OF SOOEI AL ISSUES 
In VhaoPcc tiliia tfam (IVF) 

In vino fenilittdoii fclowcd by cndiryo transfer recpiirGs highly >o- 
pW rt c asaJ biomediGd w drn dtogf aoobtMn one or mosc ovnm, ferdBae 
dn te a IM dU^ and transfer die oriKfo ao die woinMA Mm NoM^ 
di dsss» wh en amfined so maifkdcwyfcs (using sn ovum of dK 
the spcnn of die huibaiid), IVP acnaly ptcaciMs 6r fewer aociceal problems 
disn AID, beoHiae die generic, geatMkmal, and rearing parents aic klcnd^ 
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TABLE 9-1. 

^nd^otR•la^iv^lmportyK»olSocle^al^>lut•w^^ 

lUfWOQAlE 

vsutst AOS MOiMw 90% mi 



PwenM lor nonnlorliMy uM 2 2 2 2 

PvottdionofOTbryo 0 0 3 3 

idinlilcMonofmolher 0 3 0 3 

ktonMcMn of father 2 2 0 2 

OonoracfMnmg 2 2 0 2 

Oonormnymity 2 2 0 2 

OpportuiMMlorcomnwroaitfaiion 1 3 0 3 

TM • 14 • 17 



-(FrvnC«isS,/W««sGJ Social poK coiwdMontinnonoQlM 
CouiiMyefJlMKcapynomimAff«ican 

cofvam 10 MQM i««lomi ouMfM and a «f 

r a laaaonabia unaoRn oManaa cam ba 




rlvMrtnaiw 

jdonofaandfnaaiadoianauffeiocaN^pBanoa.Oanfl 

jbokapi tor«^andhowaooaaaeanbaoilna0la0M^ 

pMwmtoteoimimtcmkgmon Btfi/mq ond aaamg qwhoi h . ow»n>oa, or iW ttan and aia i 

^!!!iSlmm^ka0 mMmnmon by donor. IVF. a «ao iMttaaon; and SET. amoiia 



Accofdifigly, IVF rather than AID ahouM be uaed aa the acactif« poioi fcr 
any anaiyaiaorihe polky implkuttkm of noncoinl icpi^^ 
in Table 9-1, IVF raiaca two nufor aocietal iaauea: in dkMi o na and pMBC- 
tion of the enrixyo.* 

Medically, IVF has been devcbped primarily ao pcni^ 
widi infertility due to the wife's irfcporable feHopian tidie diaeaae ao Ihic 
diikfam In Woo fenilizatim; may abo piovc uacfid in caaca in which dK 
husbMd has a low sperm motility. A mote cum iow nia l indkacion ia 1U- 
iopadiic infertility" in which evaluation of the owpk (Lc^ hia«y, phjrfcal 



eiaminadon, laparoacopy, testing of feltopian ti4ie pattoqTf 
filca, acmcn naiyaa^ cac.) imab no cauac Iot 
ao 15% of infeftik coiipica fel ifNo tfcia 
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cnnipoic» indc&ied pbys^ 

tkm of dK ovum, goicck abnomnlkki, and unrecognized uterine abnor- 
maUdei. Vktualy all caics of infat^ 

and diOK women wkhouc a uwut, arc poccndal medical ^--M^^Ht rt for 
IVF." 

UpMy and edikalx, who diould be consideicd a candidaK fof TVf> 
For cumpic, diould tingle imncn widi &IIo|mm nibe diaeafe be consid- 
Cfcd f a n di daw fcr the procedure^ Thb question diould ptobaUy be an- 
sumd die aame aa» "Shouy lingk vimien be com^^ 
AID,^ Lc, diould medical udmologjr be uaed id avist in die ocation of 
singk-pmnt fimiliei? Hie US Eihia Adviaoty Board (EAB) reoamnended 
diat IVF be miricaed ao mmed ooupki.^ In AiMnlia, k has been icc- 
mote rcstricdvcfy) that, while k is accqwable id fiivor 
manied OMiplcs who have had chddren dutmg die cxpervnemadon phve, 
after IVF becomes cstaUidKd piocniutc, pri^ 
manriedcouplcB who have not had any diiklren.Thttissu^ 
on a bioader base then medkal ptacikc because die family ksues involved 
aic not medkaL In addition co life-styk ml marital status, finMidal st»is 

plays a laife lok. b infertility a dkease, and shouM its trcaonem be 
by medical inaunnoe? 

Because of the cuiauNpuical fsnilizaiion of die cnrum and temporary 
in vioodc^ciopmciKof tfaccinbrya,cvcnmorecocim>vcrual new i 

picscnaed: dcMng die seeps dM diouM be taken ID protca die cnd^ 
and dcaennining die c»ac« ao which ttpttiment^ pmtti^ 

ID dinkal use of IVF. Ai mcndm of die US Ediks Advisoty BoMd,^ dw 
Wamocfc Gommksion,' and die WaUer Cbnmission^ apeed dM die hu- 
man cmbiyo k worthy of icsfm and 1^ prtxection and cannot 
filu a hanoMer or other experimental animal.* The groups also agreed that 
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no icicafdi ibouU be pcnnincd after 14 dayi fi^^ 
timu but die reasons for this cucoflf dale varied, ind ndi n g diat 14 dqp m 
die cime normally associated with impi a nt <k m» when individual deidop- 
of the embryo b^ins, and marb the b eg pnni m of die foii iMdoa of 
the primitive streak. Until the batb of the 14-^liodtifmoiecleadfWic- 
tdated and fNiblidy aoccpced, it cannoc serve at a kgprinmc icgplMy 
boundaffy. Are wc amcemed with what the endMyo what it IooIb Hr» 
or what it feds? Or are wc cnncemed with what it mHIv^ or what itwil 
never have a chance to be, or with what it will look tike or fed? Or*Ji the 
focus of our concern somcihitig else entiidyl 

AiiificU iMMiMiMMi bjr Donor (AID) 

Aftificnl imemmckia bjr donor hw beoome wk^ 
onuwd ISOfiOO AID dwldicn in the Uniwd Sma ilone." But fi iiiBiiilj 
has noc reaoKcd the locietal problem nited by ikm mhnignr Abcmhilf 
the suK* hawe cnaocd laws nuking ihc uwmuii m hwhiri of ihcwMMn 
imeminaKd the lawful tkher of die icmlriiv kgili^ 
not. Coniiovcisy continues rvytdnig the mcihutls ofadoun^ and acnflrii^ 
donofs, the use of siii^ women as iccipicniB^theqppciof iOOOtdskBpif and 
what ndbrmatKMi about their y n ct i c fether, if any, the chddKo should be 
abk lo obtain, hhmeihekss, AID is the aooepaed puid^pn far al 
ods of noiicoital rcpitKhiction as cvidcnoed by CoouniBskMis Hw Wmmdk 
and Waler.*- ^ it may be an unworfcdde paiad||pn, however, because it ffh 
rcmiatty places the private coritraciualagtecmemanKMf the partki^ 
fsfdiiif paicntd n^^iis and icsponsibibtici above the best uwrtcsw of dK 
child, Md because k ruacs a series of aodeid ismes thtt icmiin niiics^ 
Indeed, by beginmng one's analyns wkh Am and aasundi« dM 
about p a icmhotKlbyaintraaisaocialy accepaBdas cuMUM lypiucdflri^we 
ignore the lekvance of kgHknacy, line^ mi kuMdud kkniity did 
HI kkiship, and thus bypass fondamciNd qucatkma dbout dK dcMdOB of 
fariicrfiood and ks rok ki die fmly «id die life of die cMhL^ I( osi *e 
other hand, kgkknacy k no kmger a ma|or socki ksne ki the Uii^ 
and Ikie^ is mudi rnote knpottaiit HI a oouiMiy Hk Ei^gllaad wk 
kaiy tkks might be « stake,t Aiesandcr Flopc^ quesdOB, 'To Who« 
bsed, and By Whom B^fot^ may be less relevant lodqr- 

Pkobdiiy the most imcrestH^ and ptobiematic anrkfd issue stflMmsi^ 
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9aM m AID ii donor 9atam^ In AID, dm it a two-iiep fMocos: a 
Stncni pool of candidws ii fdmed (c^, medical soidcniB), mi dicn 
iome additional icmniqg if done 10 cMiiic diac die 1^ 
ooc liti« ^pedfic condidooi, tiidi at aenially inm^ 
of die tm> tttpt in die piooe« hat bem ddier dioi^ OIK 
daidoed. At to die initial tcmn, tw poinit Aoidd Ik 



e aenn *Uonor it dctcnptive onlf fiom a bioh^ pc 
a Icgd and cddcal peiapectivc» winaljr al tpem tuppBett aic aauaBy 
dicjr td dKir tpem for money/* Wtdk drit dit- 



i one wnoui a diflbtnoe, ic hat practical ( 
for bo* phjfMciant and ^pcnn typplicn. Primarily, die tpcnn Vendor 
dioMM noct^a€onta»fotm(tinccheitiiirapaDc«,a«dhnot<on> 
teoti^i «l die pIqfMdan ocadiy him), Im a connaa in whkh he 
deliicr hit tpem for pay. The ckmenti oifdie ^vecmcm €» be lailor-^^ 
todi etcttiiy anddiouldydlomdie¥Mdortobl^^ 
oiwn pfajfMcal and genetic heakh, i nchi di n g aocuracc fainily hitnxy, die qual- 
ity of die temcn he hat a^md to ptodnoe, and a waiver ofany rigbBCD 
"""" " (iomdiei 




k hm been devoted to idcntifyiiV die pool 
ML The vatc nu|oricy of pfayticiant ate 
. b it ofan alq^ dnc dieae in 
aic dK nmti oonwenicnt becaute diqr aic atmyi aioand. Bat die j 
aiaff or dK hotpicd tecoriiy toffivoidd 4|naiify cqii% ^ 
pmndt. What it ica^r oocnniiv it diat phytidam 
dtiont, aclectiiv what diey omtidcr '^Mipcf^ 
diey have choten to icpiodiKc dicnMbci, at todobiokg^ 
Uy pivdict. Ahhoi«h phytioam may believe diat tociety needt nm 



die anribntct of idiynciant, it it unhhely that todciy at a whole 
law ttudcntt; ncnrticitta, mdotr tni- 



doca. Lflwym would Kkciy tcfca kw tOKkntt; 
dcmt m fr n mra, m ii t t f y oflfcai, tindcntt in militagy acadcntict, md to 
foidL'* 11k poim it not trivial Selecting donoit in thit mv^ 
bete interan of pkjfticitntp not ioienik OMplet. Smoe die € 
1 to tclect die dono^phyn^ 

I by a r a n do m atmple of the population. 
; of the donor and die donor's tpcnn drmandi the de- 
ndtfdt that do not CM, and a ica- 
I to cntuic diat dicy ate folownd. For a- 
im (HIV), it tccmt iMomMe to 
I ri* activWca Ihm ptnic^ation m tpcnn 
ID tan dK donon for HV MdbodMB, 
r die donor 6 to 12 momht htcr. Oriy if bodi 
can one conchidedttt die tperm cannot trantntit HIV to 
die Botentiri child.*' 



anpk, hi *e cate of huHM hmi 
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Surrog^Cc Mochert 

Rdyii^ noc on new medical technokigy but on bwym u bfokca, 
rogaie modicrhood has received increafcd media j ncnriop in die paK few 
years. This mediod employs a fertile woman who it actifidaify inaeniMBd 
%yith the sperm of the husband of an infintile woman* Hie aunogatt ^pM 
to bear a child for die infertile couple and turn it over tt> them upon bWi» 
either bf giving the child up for adoption or bjr icttnqiutfiiiig ha paMttl 
righu aiid oU^atiuns. 

This ia a much more socially problemadc pndke than either AID or 
IVF bccauae it raises new issues of mawni ty (idcniicjr of icariiig modH^ 
and the oommcr ci a h zati o n of motherhood, as wdl as die older AID qnes- 
tion of patcmity, donor screening, and donor woofokf* The mttaakf 
issue, i.e., identifying the woman wkh the Iqgal rig^C and oWyrinn m nr 
the child, involves die sunogatc*s ability tt> change her mind and keep the 
child, Md perhaps even succesifiiljr sue the sperm donor for child suppoR^ 
as wcM as the chikTs iniacst in blowing its gencik liiie^ and having ki 
gestational mother care for it. The rrimmfirialim issue kndtm payiqgthc 
surrogate m othe r for her ^services,** and whether or not such paymeua m 
properly seen as compensation for gestaoonal aervioesi or as *taby Imjrt^gi* 
an actii^ piuhibiied in almost al atmea.^ llie Omacio Imt Ibeta 
mission haa l eoo mm cnded that sunogase comrana shoidd be spedSori^ 
enforceable and argyes p rm i asi v el y that this ia rrrmiivwl to peotect theftt^ 
tiet.^ Nevertheless^ because of the trauma of rc n uwii ^ a newborn fiimt ki 
g est a ti onal mother against her %vil, wc do not believe eo w i aitt with au^ 
logates fhiHiM be speofically enforceable against amrugtte.* A auk 
against her for money damages for the emotional harm tufleatd by theoon* 
tracting coupk thould she change her mind and Iseep her clifld migltit hoai^ 
ever, be tuocctsiuL The lack of l^islaiivc <)r judicial t«^^ 
rogate m oth er contract has been one of the mafor u ba tadc t to macaaipg 
die popularky of diia mcdKxL Wc believe that die potoHiBl pioblaM^iu 
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illtMtiMd in die 1987 caK ofMaiy Beth Whkchca^ 
inhibkioQ Aould rcmaiii. Our gum is that commercial sufrogacy will 
wither HkfOaoon to r^ulate and iqgitimaie it is not enacted. Such legis- 
lation would amount to a societal ai^pioval of this nmhod and likely en- 
courage ioMMkin. 

Tht atpments in favor of comm er c i al surrogacy are that ic piomotes 
rcpioduaivc autonomy for diose who could not otherwise icpioduoe, is 
'Nwomb rcntaT rMher than baby selling, and is unlike payment for adoption 
bccMise the deal is made prior to p re gna ncy, and the rcsultii^ child b ge- 
ncocaly linked so one of the adc^iting (contracting) parents (the father). 
Wc believe, nonetheless, that only women desperate for money would pro- 
duce chidrai for pay, and that comm erci alism in babies dcpades bodi 
mother and child. Although we generally do not bdicve in outlawing spe* 
ifaods of human icpioduction, we oppose positive societal encour- 
t of comm cid al surrogacy. 



SURROGATE EMBRYO TRANSFER: A SOCIAL 
POUCT CASE STUDY 



The most lecem devc l opmcm in nonooital reproduction is sunogate 
embryo tnmfcr (SET), and even dmigh it has not proved popular, dm 
ttdmique provides a uscfU modd to cumine die m^ poli^ 
of al faims of nonooital reproducdon. Sometmes described as ^leeikie la* 
vage far pimnbryo firansfar,*^* SET invokes die nomutgical icoiveiy of 
an mbtfo by uterine lavage from a surrogate who has been anifidally fier- 
dliaed widi die sperm of an infefdk woman's husband, and die aid)^^ 
transfer of dMt embryo ineo die uierw of die tnintik woman.^ AhmMt all 
of die issues of IVF and surrogate modierconMned are raised by SET. 
say 'almost ar because die bonding and likcUhood of dK 
refiMiv so undergo die lavage procedure and retaining die ptcgpumcy 
(diouU one icsuk) is much less likdy dian die riA diat a surra^^ 
who carries die child lo term will opt to keep it.^ Sunogate embryo trans- 
fer directly presents all of the other issues: indications, protection of the 
embryo, masemity, paternity, donor scrcenitig and anonymity, and com- 
merdaliiadon (see Table 9-1, p. 22S). 



Smnpm embryo transfer has been introduced using the same India 
do« as dM umd far die inidsi IVF oiak infertility m married co^ 
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to impanMe fallopian tube disease.* This raises at least two questiooK in 
what sense is infenility a disease, and in what sense is use of SET (or any 
other method of noncoital reproduaion) a thenpeittic ticaiinent for iofcr 
tility? A similar question can, of course, be asked of the most popular torn 
of bifth control, sterilization; is sterilization a trca tmcm for fertility) Dis- 
eases are, to a large eitent, social constructs, and it seems fiur to ^nnrtmtr 
that both physicians and society have defined invohmcaiy infirrtiliiy as a 
disease. Althou|j;h it is a condition from which individuab suffer, it has 
generally been treated only in the conteit of a marital idadonship. The 
**treatmem** may be nnore accurately described as a ^servioe,* since die db- 
ease or disability is not treated or cured (as it would be in a £dlopiao tabt 
transplam), but the condition is technologically bypassed. The indiosdoos 
for such noncoital reproduction seniccs must be ddined on a broader base 
than medical praaice, since the value of the traditional fianily unit and die 
relationship of childbearifig lo child rearing air not medical issues, tnfth 
nents of using new reproduaivc techniques based on comracts anmig 
adults rather than on marriage and family lelaoonships have argued tbtt die 
traditional £unily unit is giving way to multiple modeb and that our pnc* 
tices should mirror reality. They in efTea justify noncoital icpioductionoat* 
side the traditional family on the basis that the traditional bmiy unk b 
breaking up. But, is this move to multiple family modeb to be fosinad^ or 
should society anempt to reverse it> We currently have no social poKcj on 
'^families.** Nonethelcu, it seems disingenuous to argue on the one band 
that the primary justification for noncoital reproduction b the anguidi an 
infertile married couple suffers beause of the inability to have a ^iradidood 
family,** and then use the breakup of the traditional family unit itself as the 
primaiy justification for unmarried individuab to have access to these asdi- 
niqucs. 

Protecting the Embryo: Parental Righcs and Dutici 

We can assume that the embryo, once transfened into an othcnrise 
infertile woman, is highly regarded by both the woman and her huriiand. 
In IVF there wouki be no embryo without the in vino bqginningi and 
devekipmem. But SET actually jeopardizes the well-being or survivd of an 
existing embryo by removing it from its ''safe harbor,* & donor's useras. 
The iimification b that the embryo donor had no imeniion of haviqy die 
chiy hencif, and die icmovd b just pan of a higcr piooB(hM s^ 
pregnancy thM otherwise wouU not have occurred. Thb simply rcstan die 
argument that "all we are doing b making babies.* a taudsMe obfcc ti fc , but 

addiiioii, SET omM he lacd when the woumh Km no ovirics (ix., sAcr wmpai 
mniH-jl) or i bnon m l tn-nna (t g . itrc^ pmsik m 4S,X mJiviikuii). 
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not an end chit j^ttoBa my mcam . For example, the desire to have a child 
4oei nor jnidfy Udnappvv another^ child, or fi^^ 
fcDwa* to«^ whDhaadMngpdhcrmind Ic may alio noc jiMtify pucdi^ 
a hcahfay anbiyo ac iMk, my noic dian we would be justified in exposing 
the crtbfyo to saatoym prior ID i mp L w tati oa 

Who should ha^ e the a uthority to make decisions concerning the extra- 
corpoicricmbiyo in SEP The u ndeni j odiiig IS that the embryo 
iMMd lh« the donor, wil be innsfand ID the infi^ 
am widi Mch a contract, die ''donof^ mainiiim die abiU^ 
pff^MKjr. Qkc die cndMyo is transfaied, die icdpient amtribuses die 
gcmioail flic and assumes die risb of piiqpancy, and she dio^ 
hawwcdicfinil^d Bci ii onHBil u ngflMhoriyow 
pcsttr conniiuiion and risk and eo piovkk certainty of idcnd^ 
spoosWfiqr MCMary to proim bodi modier flid chiU at die tm 
die gesMkmal modicr (radicr dwi die ncnccic modicr) diouM be deemed 
die diiid^ kfd modicr for aO purposes?^ Her hiM^ 
be deemed die diikTs lepi 6dier. 

The p8ik)d of endwfinic life dial has le^^ 
been its brief cxtraoorpoical cxi s wn c c . This in vitro period exposes the em- 
bryo so an artificial and potcndaly waM gei iit or ledial envmmieni md 
provides an opportunity for genetic cngineerii^ Both authority and re- 
sponsfoOiy durk^ diis period sn undefinel AMio^ 
follow tbm^ with transfer, the p hyii da n couM dmroy the cndiryo or 
mnfer iiio a woman odicr dian die sperm donor's wife. Legal contnl 
om die cmaoorpoical enteyo diould be vested in die sperm donor who 
has eoMsftated genciicaly to it and who has die most imeicar » aeeii« it 
suocchM^ imphneod as his fimiie chikL The ovimi d^ 
righo and icsponsibilibes to the ciidMyo when it is vokintaii^ 
her utcnis. Fuidiemotc, since die iis(r juMificam 
married womfli to bear a chiU diat was genetically her husband's, die 
spenn donor flid dKphyndanwidi custody of die embryo dKNdd have 
auriioriiy only ID do diose diingi diat wouU reasonably promote diis o^ 
jective. Consequcndy neidier wouki have die audiority to 'vohmeer^ die 
cnd»yo fiv icseaich or donate it to anodier woman. 



DosHe Sdtciioo 

Donor tcfectkm has always been die inost discussed issue m Am, «d 
icflflint a comil iasue in al fiasms of nonookal icproduciiofl (cMpt IVF 
wiA MnM aMpks). When donori are sefecaed on the basis of some par- 
tic^v MMe flail or aet of oraitt, eugenic dedskms are bciM 
qncfliofl ii hflv flMh dedsiom siNiuM be made. A Nobd Pri^ 
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has alfcady been citaoiishcd, and a counicrpan pand of ovum donon cm 
be envisioned, as can catalogs of froxen embryos. Since mote desiribk fe* 
netic traits arc pdygcnic/mukifactorial. however, such banks are unlihd^ ao 
ever be veiy popular or effective in producing individual tiailB in off s pA^ 
at least umii the technology eiists to done specific cmbryoi. 

How should the women who will be used as donon in SET be ae- 
Icacd? Fertility is obviously important, but should they already hive hid 
children^ Should they be married, sin|^ or divoiced? What should fkek 
economic and social status be? What medical and gtnctk characaoWcs 
should rule them out as donors? What types of genetic and psydioUcal 
saeening tests should be performed and who should perferm them? What 
kinds of agrccmems regarding prdnsemination iiMcvoouiae retained fttgr 
nancies arid aboition shouU they be asked to tnakc prw 
What idationship, if any, shouU the donor have widi the diiM? None of 
these questions have sdf-evidcm answers, and all should be rcaoKcd bcfivc 
SET (or any similar technique) is made widely available. 

Dmoc AuuBymsty and fteooid Kcepiiig 

The basic thrust of cuncm AID policy is to pioeect the sperm donor 
fiom any daims the icsuUi^ child m^ have on him.^ This pt owqloo 
has been almost obsessional, arid in the prooeas the inserests of the chid w 
usually given a lower priority. In both AID and SET, two basic issucwe 
raised from the diikfs perspective: (1) Doesadiildhavcisig^iificaiKialiB^ 
est in having oiily two unambigyoiady idcndfied parcMS? aiid (2) Doaa 
diiU have a significam interest in knowing ham k was oonoeivedy lat 
planted, and gestatcd? If the answer to the first is yes, we may wUi to 
devise a system in which at least one, but only one, mother and one taker 
can possibly be identified for each child. If we cannot ensure such ooiflBe 
identification, it wouU seem that die chiU shouU hare aoocas ro idendiw 
information about his genetic mother in the SET settiiig, and Ms fSMic 
fSuher in the AID setting. We admit that this is a diSeuk issue; lio n m, 
since sudi information couM be kept secret only by puipoaefiil deoepdon, 
since the diiki has no voice in the matter, and sinoe it msy be an taimdif 
important iisydiolpgical (and possibly medical or fcnetk) issue eo the ddU 
^(dufl^^ iosofliBfliioD ^^coccbc i^DOoi^ls ^Iso^pft^t IscjP^ 

all bmhs m a way that they can be m at ch ed with do n o ii >^ Wt think 
icd profasionds sbouh* mMneain there m old s . But if Aqf iclhsCi iMfrii* 
tkm mi)f Ik needed Ml iH|nire their dcptisit widi acoMcf srievaacjirfi* 
dwi ion. Tile doMr can cftiiiHly waive sny ri|^ toaooeiiiOMch leooid^ 
but no one should be aUe lo cfleciivcly waire the dukTs ftnre aooare to 
gnenCi Mfidnl, Md peihape even personal mformsnon ibout the doHff* 
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Thcte vccocds could have two *icvdi": level one would be medical »id 
goieik hiniry diat dkl MX kkndiy 

donor's actual identny. Access id Icvd one information should be guann- 
ceed. Access so level two should be possible if the child can demonstrate a 
"iietd so know." The objection Aax such a practice might make AID im- 
possible becwse donors would not be willing to be identified seems mis- 
placed. The only survey of donors we have been able to locate found dut 
60% would donate even if their identity wu made known to the lesuUng 
chaklfcn,^' and a 1985 Swedish hw ie(|uiring that children be able to learn 
the identity of dieir AID father at the age of 18 only temporarily discour- 
sed speim 'donation."'' 



F&OZBN EMBRYOS 

It seems leasonabk so ficcK die embryo in SET if the planned recipient 
becomes il or has an accident immediately prior to the planned transfer, or 
in IVF so preserve multiple embryos for use in subsequent cydes. In IVF 
this eyminatts the need for repealed ovum ictrievab shouU the initial pieg* 
nancy atsempi nd, alkiws greater coiivenieiice in decern^^ 
fcr, and may even increase the eflicacy of die procedure.^ Ficeang em- 
bryos, however, foices us to iceunune all of the issues raised by noncoital 
reptoduoion (see Table 9-1). Hiis is not because of freezing (assum- 
ing k can be aocompUshed without damage to the embryo) but because 
fieeang ruses the possibility of transfcrring the embryo to a muUtude of 
posendal donees over an eirended period of tinK. 

Tlie recent case of a wealdiy US couple who died leaving two fipooen 
embryos in Australia caused an international debate about their 1^ starus 
and what shodd be done with diem, inchsding thctf possible impbittadon 
in a surrogare.' Odier porendal problems inchxic conAision of parental 
ideiidty because the cmbtyo nray not be genetkally rela^ 
leadng patcno; finoacn embryos could be implanted in sunogases for con- 
venience; embryos couU be maintained for generations (raising ibe possi- 
bility of a woman giving birth to her genetic aum or unck); siblii^ couU 
be Im fom diffcrm sets of paretics; enil^^ 
SET cnrixyo removal procedure from any woman, and (when the technol- 
ogy b available) karyotyped, examined for nonchromosomal genetic ddcoa, 
and dmmded^ ueMd, fioaen for idmphntation during the womanls ncu 
tyck or « some foOK time, donased ID anodier womM, or sold. 

TIk naAiiiy of torn ortryo bsnka, in which cn^b^ 
so Older ^maachi^g die spm and ovum ^ 

pascstt far gcnetfc or fnpiiii pwpoaes, also raises concerns of conunetdal- 
ism. Bvai if wc aosept payiiy a sisiogsie mother for die 



ERLC 



1^4 



130 



naiK7, we could scill rcfca traflk in cmlHyoc since in this case thcie mtb' 
solutcly no ambiguity about what is being bought or sold. We may cm 
wish to go further and require procedures similar to adoption when fiovn 
embryos are used. This amounts to "prenatal adof^tion" when neither pio- 
spcaivc parent has contributed genetically to the embryo, akhoug^i such t 
procedural requirement seems extreme and confuses notions of *SirhaK wil 
be"* with those of^^what is.** 

Before launching any regulatory initiative in the United Sutea. k ii 
useful to review recent aaion in the Uniced Kingdom, Australia, and Qn- 
ada on these issues. 



COMMISSION REPORTS 
United Kmgdoin 

t 

In July of 1984, the government-sponsored Wamock CommiHiosi, 
named after its chairpenon, Dame Mary Wamock, issued a report thit 
made 63 specific recommendations: 33 invdving a ptopo se d liocosiqg 
board to regulate clinical services and research; 7 involvii^ the NadOBil 
Health Service*s infertility program; and 23 invoMi^ new British lawi^ in- 
cluding naming of 7 new crimes.' The Wamock Oxnmission, for cnayk» 
proposed oudawing aU aspcco of sunQgate n wthcrhood, iiichidi^ 
profit and nonprofit organizations, and profbsional aciivicies designfid to 
luiowingiy assist in the esuUishment of a surrogate pregnancy.** The Bri^ 
ish Government has already legislated to ban commer cia l surrogacy, and the 
odKT proposab are under debate. 

The commission also expressed concern about p ayment to sperm do- 
nors, ovum donors, and embryo donors, but adopted a much more caudous 
appioach to dus problem. It reconunended legislation be^^enaoni to cosovt 
there is no right of ownership in a human embryo," but flopped shoR of 
suggesting diat the purchase and sale of gametes be outlawed, appareody 
because it believed such a move wouM threaten the sperm supply fbr AID. 
Accordingly, its official recommendation was that *CAimiMM [bf tfK 
sutc liceniing authority] sale or purchase of human gametca or entefoa 
shouM be made a criminal ofloice."' The Commission did not aug^iilMK 
guidelines the licensing conunission should adopt, or if it sbouU beoome 
involved in price-setting fbr gametes and embryos. Tliis matter awain » 
ohiiion. 



AaMtraHa 

The Aiisnlian Commission for die Siaic of Victtwia waa» if 
more aggmsivr dian its British counterpart. Under the direoion of hm 
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Pkofesaor UMiit Waller, die Coffimiiikm 1983 and 

Aiyw 19t4* Thete icpoits made a total orS4 itcommendations, many 
of which wcfc written umd laws dealing widi the Statin orChildicn (pasfcd 
May IS, 1984), and InfeitiUty (pwcd Nov 2, 1984). Hicse laws condnue 
— i,^**" ^ ^ ^ tales of human tissues, induding spcrni, ova, and 
qnby s;andoi«fawdonii^ 

pmocp use of chikkcn^ gmctcs, miiing ofspeim in AID, and all com- 
meidal fcfim of sumgaie motheriiood 

^wJ^J?* ?^ l<»5ladon also sen up a system of state icguladon for 
IVF, freezing and ciperimendng on embryos, counsehff of pamci- 
panes, and rapiiml icooid Imping. In addition, a standiiy conmiticc is 
amci to study and iqioit to the go w n mau about new dcvc l opm ems in 
^ Add. One of die issues not yet amsidcicd in Australia by either the 
govcnimene or die Waller CommMon, for example, is SET (die Wamock 
Commisiaon re commended diat SET "hoc be used at die picsent time"), 
llie Status of CSiildicn l^isladon creates an incbutta^ 
die woman in whose womb a chiM gestaies is die mother of diat child. 

On die issue that has recdved die most pccss coverage, the disposition 
of froacn embryos, die Warnock and Walkr O)mnuisiom divetged a 
crab^f^Tlie WaUer Commission l ecommcndcd that in the absence of spe- 
dfic instiucskm from the gamete donors, from embryos in storam 
k de«ioy«d upon die deadi of die gamete donors. The Waiiiod Commis- 
sion, on die odier hand, lecommended dm dieir £ue be determined by Che 
atorage facility, in dka tieadng them like unclaimed baggage. While dieie 
are piobtam widi bodi Solutions,* die Waller approach 
aonable, since the inteteso of the gamete donors arc sucKiiur lo those of 
the seocage frdlity. 



Canada 

Hie Ontario Law Reform Commission's Report was prepared foUow- 
ing Wamock arid Waller and relies heavily on bodi of diem, llie 
sionome up with 67 specific itcommendations, generally favoring artificial 
repiorhiction Nrhete medically necessary so circumvent the eflfeos of infer- 
nyy and g eneric impairment."* As dijs statement implies, die Commission 
rec nmmrii d e d diat diese procedures be l^is i a d vely defined as the "practice 
of medione.* Aom to diem shouM be tcaoncted so "stable ait^ women 
and to sttbie men and stable women in stable marital or nomnarital 
uBwm * Gmm ban ks diet buy and ad sperm, ova, mi mtiyo$ were 
fMm ui to <ytt*ie under sesse liocnae and so emmsx paymcrK by users "to 
deftayteaaons Mc cy , and perhaps, so ptotvkic a reasonable peofic 

Tm most noasbk diwetgenoe is in die area of surrogaie motherhood. 
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The Ommiiskm recommended a 

to govern sunogate modier arrangements. Al a g it em c ma muic be in wik- 
ing and have die prior approval of dte Family Court, which will "asm dK 
suiubility of die prospective parents for partidpattion in siich an anpgo- 
mem;** inchiding die coiiple*s medical need for using ic The court wodd 
also assess the "suitability of a prospective surrogate mother * inchiding licr 
physical and mental health, marital status, and likely impact on her childm 
of the arrangemem. The most controversial reoommendabon is: 

A child bum pursuant to an approved tunoptc mothcrtiood a rrj ^ y t 
should be sunendcied immedaaieiy upon binh ao die sociii parcno. WhSK a 
sumigaic mother rcfom lo iransfb the diild, die coin shou^ 
chUd be delivered m the social paroKS. in addition, whcR the OMft i^ 
th.t the sumigaie mother intends to icf jse to suncrder the duld upon bMiK 
K mould be empowered, prior to the binh of the child, so make an oidsr for 
tramlcr of cumdy upon birth.* 

While paymem is permicxd, no paymem shall be made without piior 
court approval. Finally, die Commission rceommends that five years after 
its regulatory scheme has been impkmemed, ""a review of al aspects should 
be undertaken by an appropriate governmental body * The sunogate modi* 
erhood enforce:nem provi^on, which makes a gestldonal mothet^s icasiiy 
ri^ alienable before binh, could face serious consdtuiional ptoblems » 
lating to violadon of privacy and perKMihood in the United Stttes. 

Hie United Scaiea 

The Jnitcd States had a National Commission to eiamine fetal eipcD- 
memation m die mid-1970s, an Ediics Adraory Board (EAB) in die Do- 
partment of Heakh, Education and Wdfoie (now die DcpartmeiK of 
Heakh and Human Servica), and most rcccndy, a PkcsMkndal ConrnMoQ 
on Bk)ediics. The fost Gsmmisskm proposed stikt ti^uhdons on fe^ 
p er in r nt a t u n,^ the EAB r eco mm ended diat leaearch on IVF go forwmd 
under similarly r^ulaied conditkms,^^ and die PkcM^^ 
dorsed the views of the EAB on IVF, Mid spcm Utde tkne on odier medh 
ods of noncokal reproductkm. The Commisskm dkl, howcm, rtoonn^ 
diat AID donors shouM be screened for dieir ''genetic hissocy,* diat no* 
ords of aoi«fce and sample shouki be kept, and that steps shouM be taken 
locnsurrdtt dieomlidentialky ofdiedonorispiotMBedaodie''9CMtt 
«m possible."* Federal law requires EAB appnwal for «y fedotfy 
fonded embryo research, so die damse of the EAB in 1979 hsi mew m 
federal fimdingi and a de focio moratorium on open cnri^ 
Unkcd StaKs smce then. We currently have a Workk^ Group on Gaaa 
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Thempf (a fubconMitQcc of NIH*s Hecombinam DNA Advisory Conmit- 
cec), but no nacioiial conniiiiioii companUc to Wamock, Waller, or On- 
iaik> ID devdop puUk polky.'^ One 

tralta, but unlike the Uniiicd Kicgdom. our laws idadng id paicndiood and 
itpioducDon ait pimarily icaR laws. Accordingly, die debate about die 

ods of icpioduction is already under way in many scare capitals. 



PROPOSED LEGISLATIVE ACTION 

Since diey lunfc not been adequately debated in puUk, it is picmam 
ID ancnpt to answer al of the issues raised by diesc techniques, but it i^ 
(witsh not to aa on diosediat can be icbtively easily resold 
iisiacs that genmte the most concern (see Table 9-1), two are capable of 
l^jsiaDve sohmon now: identification of the mother and conmeidaliza- 

tlOfI, 



l < if l U l i h mkm t of die Mother 

Idendficadon of die modicr gets a higher ^'point vahie* in Table 9-1 
dian idendiyii^ die firiier because die modier pl^ a much mote s^gnifi- 
cmc sole in die geseadon and birth of the child dian die fiuher. UnKhe die 
fadier, far caoMiple, die gestadonal modier wiU ahi^ 
idemifisbk at die momem of birth. The social polk7 iisuc is wte 
genedc or gesiadonal modier win be lifNirr prcsm 
wp o n dbili q r to rear the child. Hub situation will ariK in SET, in the uk 
of surrogate modicts generally, and in die use of donor (uwaly fimen) 
cmbtyos. We believe diat it ii cridcal for die protection of bodi the modier 
and child diat die kgal mother (i^ the woman with rernig r%hts and 
itsponiibiliues) bcidendfiabkatdiednKofbtrth.Thtic 
mr« «mal legkmacy and provides the child with a caictaher and a person 
l^aOy responsible far die chikTs wdfiure, aH able to consent so its treat- 
ment It also protects die geitabonal nxxher fVom cxploitabon. Given dK 
need far ceruimy and die gteater biologic and piydiolog^ 
die gcHadonal modier in die child, we think the Victoria 
oonea in codifyiiig die ttadidonal 1^ presumpdon: die gcstMional 
mod» shouM be iBRbuiiabfy presumed 80 be die chiM Iqgd oiodMr fo^ 
al purpoaesi She OHqr Im agtee so p« die chiU up for ndopiin or odi- 
ensjrewfcoydihcrpsiewalr^lttsndrtspnnifoi 
h OK dre wi mske as die duld^ kgd modier. and dw ddkh 1^ 
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will dm^ be readily idciuifiabk. A scace sutuce codifying dib tndidoMi 
legal presumption, and making it inrebuttaMe, would be pioiMive of bodi 
modier and child.* 



The social policy goal is to prevent children from being viewed as ca» 
modides that can be purchased, sold, returned, and euhanged, because thii 
view will lead to attitudes and practices detrimental tA £e wcU-beiiy of 
children as well as to a rcconccptualization of human lifc and the vahiecf 
human uw. It would seem that surrogate mot h erhood baa ccough p'TmiM 
legal and pcnonal problems surrounding ic that it is unlikcljr <o survive 
viable opdon unless laws are passed that encourage it 1^ 
stanis. Surrogacy can be viewed as a vohntary dcya da tioa of oneself bt- 
cause it treats one's body as a mere incubator, and **^fni1 t rfr?n is no hhm 
acceptable because it is voluntary.^ Money, ofcxNuae, makes k wotse» b^ 



•Only out ose hat icadwd even a lower court on ihii m^kc am 
wMh cmuiiUy WMCifcialy and an haidly be tcfinod Imt." Hie a 
JmmO'tmm, tS-SUOH DZ, OMmt. Ml, 3d Dm. Mm^. IS, 19M) 
rmyfr (trrmgr ihr nifr liftrit ■ mmm) nlin rnwnfinil m htm fcfi iii— ftnttHii wiii 
ticf hmh w uT i tpenn, and itic imdiina embryo 'm^kmtd m a —wiii tanofMe wm 
fCMW it, and M pioem die diild 10 itt gencbc M 
|acy.* A few iwde Mior 10 dw bifdi, lewycis w 
jiM^e Mananne O. iMtini 10 dedaic die fEMOc pMtt 
ilw^ thek nann wDidd appear on die bMh ccntfcaae. 11k jaw 
becaMae no one wai appointed ao lepicm dw diiEd, and NO Iqiri^aqp^^ 
in oppoairionao die peniion.T1ieiHd9r baaed bcrn^ t 
aiarfii patcndty nawae aboidd a;ply e yal t y to waa ini i iy . f l i dh i M aa H i, as fkt Hge af> 
pcaia 10 haN« icaliaed bv dcaoibMf the gemional or "^inM^g n^ 



aor for dtit ewbiyu lo dcyriop," die opinion donoaca pitpiani wonwi ao dK mmm of 
baiota. TV doMion alio nubea id cwAaii on of die ddlft kpi nwdiar ar l i ii iif nlfc 



TW iwtae doll widi dda by oidciMf dial Hl> OMue-cypi^ 
dewawid dial diia would not be poafiblr far at Icaat a fcw daya 
While many wdl apobud die pi^ far puoiM OMmn bc^ 
faced widi die caae W OMion raiiei: «vhat if MMar die fanetf 
convacied far die didd, but fMhcr a diiid pany who had no ovaiiea had OHH^ 



baby? Iloaa it awhe any lenae M al ao aay ihit iwiiai dn jBwdcnordKflMfaml— <l» 
ii die iMidM, 1^ dial biology haa nodimg ao do widi naidMhood, «db 
ait die aMbjaci of a oonnci and a nMctaiy cndH^fcl** In view of dte daUoMneaaof dds 

ofaidiiwipraiEaiionalaiiddiaiaiacfaldMtondMbaaiaafddBdihd^ 
lawy w far dttflonple I 
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cauK die modvacion braimcs cndfdjr material, and a price k put on die 

product, le^ die ciiikL Akhougb fvc oppoie coomerdal tumigacy, wc do 

not bcBcve die la«ir diouid pfoMbk a frk^ 

out of bve or compaMon. Ilitt gets die scale too cIokIx 

icpioducikMi, and a fcasonabk afgumctt can be made diat al^^ 

a "^gpft* itil ucais die duM as a dung in some ways, n die ^teencc of a 

moneaiy CKhange, die diyd is noc tieaied as a comn^^ 

>icckMgi<t,*diet^ 

bvc and ahniiini.^On die odicr hand, new proUcmf of muMpk known 
paicnttwilliavesobcdeakwidibydiepaftidpMis. SMMy, it may be 
icaioMMe so penmt cndMyo donadon, but commerce in cnifyos seemi 
wrong. Theic is an ahmt uniwsal conaenwi dial kkine^ 
boi^ and soU» and diis has icocndy been codified in fed^ 
argymcott agumt die safe of human cmbryof ate even mote compcHing. A 
comme i c ia l mathct in p t cfa b r i cattd , setocd embiyos would encouty in 
so view cmbtyos ai comrood id e s that ate simply means so die cndb we 
design (widi or widmit s^ubdon), ladier than as human enddes without 
a marin price. Britidi bw piofiBssor Ian Komedy has aigued dm 
intuitmiy that a human cnibtyo is mote valuable than a hviMer or other 
c a p eri incm a l ammal, and diat is wliy we have trouble p ct mit d ii g operi- 
ments on human cndxyos.'' Likewise, we know intuitively diat the human 
cnteyo is moie vahirfife dian a kidney and of mudi nm synAoUc im^ 
tanoe legvdily human life; diac is why we believe embiyos diouM not oe 
the subject of conmiem. 

Embtyos, Ghe babies from sunogate modieis, will be bought or sold, 
if at al» on die belief dwdieywil produce a heaMiy child, Mid possibly 
one of a certain physical type, IQ, stature, and so forth. When die child b 
not bom as warranted or guannsecd, what remedies will die buyer have 
agMnst die seficr? Accept, rqect, leturo for a refund or another *iscm*? The 
problem widi commeice in hunm embryos is that die sale of human cm* 
biyos can become oonfiised widi die sale of hunian childsm.^ Accordi^ 
it seems reasonable so oudaw the safc of human cndiryos. Sale of sperm and 
ova doo not ptesem the sanie probkm, but die Warnock and Waller Com- 
missions mav wel be on th? right wk in discouraging comm erce ki ga- 
meies and <midfig payir«m to out-cf*nockct and medical cipenses. It 
maybe periniem iiiiib other mediods so recruit sperm donors L 

the Unit besides money. For aample, as in France, couples who 

use AID u .required or roqucmd so find one or more of their friends 

Pwb i d i l in g die safc of human embryos does not impropeily imctfiae 
with an ndwUttsTs oonstiiuiional r^g|K so procrease (assuming aqpsMsds 
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ttut this right includes the right lo use noncoical iiechnk|iiCL ), any moK 
than legally limiting an individual to one spouac, and making it iU^ m 
purchase cidier another spouse or a license for polygamy.t 



CONCLUSION 

No commission (<ir any two audiors) can solve aU of the aodal pdBpf 
issues raised by nonc<iital reproduction. Nonethelcsa, previous work md 
this discussion demonstrate both that noncoital tqwoductkm decision s caa-' 
not survive solely in the private domain of infeitilicy spcriiMsti, and fhst 
the private contract paractgni used in AID is outtfattd and i na d rqi i ag t» 
pfotea chikkcii, parents, die family, and social vahics. We wU noDd mm 
guidelines and even some new burs. These gykkbies can mssi shoidd be 
devcbped by piofessiofial associatiom with public paftkhmll^ aid 
sonable start has been made.'**^*^ Both the couits smI fcgp sla n i ic s «s 
likely to took with favor upon ptofessional guidelines in this area tint hiir 
been wcU thought-out, and private practit to nci s should w el com e i ra s on sM r 
and tc sp on si ble guidance. In fiMmuhting mote oompfchensive giiidHlBB^ 
%re suggest the following as useful foundations; 

• 

1. To piotea the inceicsts of resulting diikhen and the legit i macy of 
noncoital rcpioduction, primaiy considention should ahviys be fp/m t» 
the welfare and Ixst inteiests* of the potential chSd. r«lKr than to die 
donors, the infertile couple, or the physician or clinic.''*^*"'* 



2. To pcotca the interests of lesukiiig chikhen, complese and -< 
leooids shouU be kept of all participants, inchiding donoiSi so that < 
can be matched with ofbpriiig. These reooids shoukl be kept omfideniia^ 
but in a manner that makes future access bv the chiU posiMc if this is 
determined to be in the chikTs best ii ' cr e sts .'**^ 



tit dio Mcnt wnn ^ far nifdifd jwoCcsiioMii invoivvd in t 
ttot. iMUl Ihmmh icprodMcwM to pMcnt die ^tttt&tt dicy i 
piscn Aon in a coMbct ^wutKH poMuan wigpidtDC 

odicr aotiwi^ Mfce pawMii ef die Mobd prist or \ 
ti die pradi sn 
xmtmmx 
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STATEHENT OF LORI B. ANDREWS, J.D^ RESEARCH FELLOW, 
AMERICAN BAR FOLTWATION, CHICAGO, IL 

Ms. Andbsws. Thank you. The Bal^ M Case has prompted a vast 
societal discussion and has raised a number of legitimate concerns 
about the new reproductive technologies. Today I d like to address 
those conoems and speak about the role of Federal and State law 
and how it should develop based on what we know about alterna- 
tive reproduction. In doing so Til pay particular attention to the ef- 
fects of the technologies on families and on cUldron. 

One lesson learned during the course of the Beby M case was 
that despite reservations that many people have about various as- 
pects of repioductive technologies, the migority of people do not be- 
lieve that surrogate motherfa^ should be banned, nor do I feel 
that sudi a ban would be constitutional. 

A Newsweek poll during the Baby M trial found that the minori- 
ty of people think that surrogacy for medical indications should be 
idlowed and that the contract should be enforced. Similarly, a 
study by the Cb^ld Welfare League of America found that 64 per- 
cent of child welfare agencies favored regulation of surroga^ with 
only 24 pen^ct favoring prohibition and 10 percent favonng no 
r^ulation. 

There are also similar surveys about artificial insemination by 
donor and in vitro fertilization, which both garner the approval A 
the majority of the public. There is a strong societal beuef in the 
importance of having the opportunity to be a parent and a recogni- 
tion that for some couples the only way to become a parent is to 
use reproductive technology. 

The families created throu^ alternative reproduction are par- 
ticularly strong ones. For example, there has been only a 1 percent 
divorce rate aniong the couples who have given birth to cnildren 
using artificial insemination by donors as compared to the 49 per- 
cent divorce rate for the population as a whole. 

The shared societal vmue regarding the importance of families, 
the fact that these fomilies seem to be doing all right, along with 
the constitutional protection for the ri^t to privacy should caution 
legislators that they should tread carefully before adopting laws 
that restrict or prohibit the use of reproductive technologies. Laws 
afTecting alternative reproduction should only be adopted if they 
further a compelling governmental interest in the least restrictive 
manner possible. 

I see the role of the government in this area as having two com- 
ponents. The first is to help assure that pemle have the opportuni- 
ty to create families and in that respect Va like to echo what Dr. 
Chavkin was describing earlier in that I think there is a leadership 
role for the Federal government in funding research in the preven- 
tion and treatment of infertility. The Federal government could 
also enforce and even develop more laws to protect against environ- 
mental hazards and workplace hazards thiat present a threat to 
pewle's fertility. 

liie second component is to protect the physical and psychologi- 
cal well-being of uie participants in alternative reproduction and, 
there, the primary concern shorn ^ be the child. 
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Some opponents of the procedures, including at least one witness 
in the Baby M case, publicly stated that alternative reproduction 
should not be allowed because it is like adoption and adoption cre- 
ates damaged children. Such a statement not only stigmatizes ex- 
isting adopted children but misrepresents the facts. Large scale 
studios have found that there is little difference in adjustment and 
achievement between adopted and nonadopted chHoTOn. A child 
bom after surrogacy or donor insemination should fare at least as 
well as an adopted chUd, particularly since the child wiU be reared 
by a biolMical parent and his or her spouse, net a stranger, as in 
traditionar adoption situations. 

In the one area of alternative reproduction where there have 
been studies, that with respect to artificial insemination by donor, 
the research shows that the children bom throudi these tech- 
niques are thriving phvsically, emotionally and inteltoctually. 

The children bom through alternative reproduction also deserve 
to have a clear indication of who their l^ial parents are. Professor 
Annas has suggested that the l^al narent needs to be the gesta- 
tional mother beMuse gestation is tne only key to lesal parent- 
hood. I think that's rather silly, because generations m men have 
been able to be recognized as parents without having to give birUi, 
so I don't think legal parenthood should hinge onlmo {pves birth. 
And traditionally, l^al parenthood has been determined by statu- 
tory enactments. For example, in Arkaiisas there is now currently 
a law which says that if a couple contracts with an unmarried sur- 
rogate, that couple are the l^ial parents of the child and not the 
surrogate. 

When physicians first offered artificial insemination by donor, 
the^r advised couples to adopt the child, since the child had no bio- 
logical relation to the husband. However, the state laws regulating 
donor insemination have rejected the adoption model. Instead, 30 
states by statute declare that a man who ccmsents to the insemina- 
tion of his wife with donor sperm is the 1^^ father. Thus, the pre- 
conception intent of the parties (the intent of tibe donor to relin- 
quish parental rights and the intent of the couple to accept them) 
govem who the legal parents are after the child is bom. 

In the case of surrogate motherhood where the woman provides a 
gamete and restates the child as well, the sujKestion nas again 
been made that the adoption model should apply. However, the 
reasons for certain protections in the adoption situation do not 
seem to be present in the surrogate situation. 

Let me say that whenever there is a legal situation in which pa- 
rental rights are transferred, the law requires that at a certain 
point in time that decision be final. r example, some states in 
their adoption law sugg^ that six months after birth the adoption 
is final, it's easy to imagine a situation in which a mother seven 
months after the birth or seven years afl^r the birth may want 
that child back. Such a mother may present as compelling a pic- 
ture as Maiy Beth Whitehead did in her love for the child. Never- 
theless, we do not reopen adoptions once the time has passed 
unless there is proof of coercion or fiaud. 

I believe that with respect to surroracy, the point in time in 
which the decision should be final should be before the birth rather 
than after the birth. This difference in policy is appropriate due to 
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a difference in circumstances The reason we give an alreadv preg- 
nant woman a chance to change her mind after the child is bom is 
because we want to assure that the woman has a chance to make 
an informed, unpressured decision. In contrast, a surrogate can 
make her decision to give up a child in advance of conception at a 
time in which she can make an informed reflection about whether 
she wants to bear a child for another couple. She can take as long 
as she wants to decide whether or not she would be a surrogate. 
She is not faced with the fait accompli of an eztsting pregnancy 
about which she must make a difficult choice. Instep the poten- 
tial surrottate has a range of choices and alternatives to pregnane 
or how she will spend her time. 

In addition, the potential effect on the child is much different 
when there is a change of mind by a surrogate as opposed to a bio- 
logical mother who has promised to give the child to strangers in 
an adoption situation. The strangers in the adoption situation have 
no legal link to the child. So the child immediately becomes part of 
a biological mother's family with no period of insecurity, m con- 
trast, in surrogacy, the man wishing to rear her child is the child's 
biological fSeither. As the Kentucky Supreme Court has pointed out, 
the man abeady has a legal relationship to the child. The surro- 
gate's mind change thrusts the infant into legal uncertainty requir- 
ing a len|{thy court battle to determine who will be given the op- 
portunity to rear the child. In order to avoid that possibility, it is 
important to uphold the preconception agreement of the parties to 
determine who the legal parents are. In most instances, 99 percent 
of the time, this will be exactly what all the parties want and it 
will be helpful to have legal sanctions for it. 

There may be some surrogates, however, who do change their 
minds and are emotionally harmed by this approach. In my opin- 
ion, however, it is more appropriate to put the risk ^ harm on the 
few women who change their minds after signing a contract rather 
than have the risk borne by all the children txnn of surrogates who 
would be in legal limbo if surrogacy custody arrangements were 
not thorou^y enforceable. 

If we are going to uphold the contracts in alternative reproduc- 
tion, as penmng laws in nine states would do, we do need legal pro- 
tection to assure that participation is voluntsjry and informed 

In the Baby M case there was evidence of an advance p^chologi- 
cal assessment of Mrs. Whitehead that she would have difficu^ 

S'ving up the child. She may not have been an appropriate candi- 
ite for surrogacy. Some of the pending state laws have excellent 
provisions for helping assure that the women fully understand 
what surrogacy entails and for assuring that th^ enter into it vol- 
untarily. A New York bill provides tliat the surrogate is entitled to 
independent representation by counsel. It provides that the court 
must approve the contract in advance of conception and assure the 
surrogate has jPyen voluntary informed consent. If a woman such 
as Miry Beth Whitehead, who had doubts about her decision before 
impregnation, had come before the Court, it is unlikely that the 
court would have approved the contract. Instead, the court would 
have rec][uired Mrs. Whitehead to do some deep soul searching, 
which might have deterred her from being a surrogate altogether. 
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Even with adequate information being provided to potential sur- 
rogates, there is a concern that in our society's social and economic 
reality, some women, such as women on welfare or in dire financial 
need, will turn to surrogacy out of necessity rather than true 
choice. In most surrogate situations, this is not the case. However, 
to protect the few potential surrogates who might get involved out 
of necessiiy, the Federal government definitely should act. There 
should be vigilant effort to assure that women have equal access to 
the labor market and that there are sufficient social services so 
that poor women with children do not feel that thty must create 
and seU another child to provide for their existing children. 

If these im'ustioes were alleviated, then all the women acting as 
surrogates would be doing so out of true choice. 

rd like to address Professor Annas' concern about what the con- 
stitutional rie^ts are of a surrogate. Surrogates definitely have a 
constitutional rigbt not to participate in these arrangements. No 
one is saying that we should be able to force women to do these 
things or take their children away. And Professor Annas has paint- 
ed an intimidating picture that we might have police coming and 
taking a woman's baby from her. But we do that all the time now 
in terms of judicial enforcement of custody agreements when a 
couple <tivorces. The Federal government has enacted a Pai^ntal 
Kidnapping Act so that once there has been a determination of 
who the l^al parents are, anyone else who is holding ^hat child 
(even if they have a biological link to the child) is subject to tiie 
possibility of State intervention to take the child away. 

The Baby M case struck a very deep chord in many of us because 
it raised concerns about many social issues, such as economic in- 
equalities, differential treatment of the sexes, changing nature of 
the family and so forth. I hope the legacy of the case will not just 
be hearings like those today about alternative reproduction, but at- 
tempts to deal with the broader social concerns that the case re- 
vealed. 

Thank you. 

[The prepared statement of Lori B. Andrews, J.D., follows:] 
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PUPARCD StATEMIKT BY LOBI B. ANDREWS, J.D.. RESEARCH FeLLOW, AMERICAN BaR 

Foundation, Chicago, IL 

Earlier this year, the attention of people throughout this country ~ and the 
world — was focused on a single surrogate mother case taking place in a New Jersey 
eourtrooiii. This case has prompted vast societal discussion about surrogacy and other 
reproductive technologies and hu raised a number of legitimate concerns about the 
procedures. This morning I'd like to address those concerns and discuss how federal 
and state law should develop based on what we know about alternative reproduction. 

The Infertility Issue Should Be Put into a Larger Social Context 

The experience of childbearing and childrearing is of importance to many people's 
lives. Currently, there are a number of barriers to achieving that experience — such 
as infertility, deficient or absent prenatal care, or deficient or absent infant care. 
Any policies for dealing with the treatment of infertility should also consider the 
prevention of infertility, fetal demise, stillbirth and infant mortality. 

One in six individuals of childbearing age in the United States is infertile. Other 
individuals, while they can conceive a pregnancy may not be able to bring it to term. 
In addition, infant mortality in the United States is high, with 10.9 deaths per lOOO 
live birth per year, higher than the 10.3 in Germany, 10.2 tn the United Kingdom, 9.0 
in France, 8.S in Canada, and 6.2 in Japan. ^ Nutritional deficiencies among pregnant 
women are impltcated in problems in pregnancy and breastfeeding.^ There is thus a 
need to redefine "infertility" to encompass not only physical barriers to fertihty, but 
also social ones and to extend the term "infertility" to cover women whose children do 
not live through infancy. 
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There has been insufficient attention paid to developing and offering preventive 
measures in health rather than high tech solutions.^ Federal and state statutes have 
sometimes been adopted to help redress that imbalance by specifically providir^ for 
financial and other encouragement of preventive health care services.* Similar provision 
are appropriate with respect to infertility in its broadest sense. In addition, the federal 
government could take a leadership role in funding research in the prevention and 
treatment of infertility. The federal government could also enforce (and develop) laws 
to protect against environmental hazards and worl(place hazards that present a threat 
to people's fertility.^ 

Reproductive Technologies Should Wot Be Banned 

The Baby M case raised questions about whether certain routes to parenthood 
— such as artificial insemination by donor or surrogate motherhood — should be closed 
off. Some opponents to the procedures, including at least one witness in the Baby M 
case, publicly stated that alternative reproduction should not be allowed because it is 
like adoption and adoption creates "damaged" children.6 such a statement not only 
stigmatizes existing adopted children, but misrepresents the facts. Large-scale studies 
have found that there is little difference in adjustment or achievement between adopted 
and nonadopted children.^ A child born after surrogacy or donor insemination should 
fare at least as well as an adopted child, particularly since the child will be reared by 
a biological parent and his or her spouse (not a stranger as in traditional adoption). 

There was an additional concern put forward as a reason to ban surrogacy — the 
concern that it was alctn to babyselling. Babyselling is altogether different from paying 
a surrogate pursuant to a preconception contract. Babyselling is prohibited in our 
society because children need a secure family life and should not have to worry that 
they will be sold and wrenched from their existing family, when a surrogate is paid, 
the resulting child is never in a state of insecurity. From the moment of birth, from 
the moment that child is a person, she is under the care of her biological father and 
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his wife. There is no psychological stress to that child or any other existing child that 
he or she may someday be sold. (This is in sharp contrast to a policy that would allow 
the sale of twbies or children). 

Similarly, paying a surrogate a fee is unlike paying an already pregnant woman 
for her child. Since the decision is made before the pregnancy ensues and the arrangement 
IS entered into with the specific intention of relinquishing the child, the surrogate is 
less likely than an already-pregnant woman to be coerced into giving up a child she 
wishes to keep. In fact, forbidding payment may actually lead to more coercion since 
the only way an infertile woman could then obtain a surrogate would be put to pressure 
on a friend or relative to be a surrogate. Arms-length transactions with pa'd surrogates 
who are represented by attorneys are less likely to result in coercion than pressure by 
a friend or relative. 

Surrogate motherhood is not like black market adoption. Since the child will be 
raised by the biological father and his wife, it is more likely that the rea' ents 
will have a greater sense of responsibility for the child than if the child were turned 
over to a stranger. Historically, with respect to natural reproduction, a biological bond 
was considered a sufficient reason to trust the parents responsibility for the child. 

Regulation of Surrogate Motherhood Should be Sensitive to the Strong Societal 
Value Put on Reproduction 

One lesson learned during the course of the Baby M case was that, despite the 
reservations that many people have about various aspects of surrogacy, the majority of 
people do not believe that surrogate motherhood should be banned (nor do 1 feel that 
such a ban would be constitutional). A Kewsweek poll during the Baby M trial found 
that the majority of people think that surrogacy for medjcal indications should be 
allowed and that the contract should be enforced.^ This does not mean that they 
themselves would necessarily choose to be a surrogate or use a surrogate. Rather, 
they feel that this is an option that should be available to people who wish to undertake 
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It. This echoes earlier surveys of the public and child welfare agencies. For example, 
a study by the Child Welfare League of America found that 64% of child welfare 
agencies favored regulation of surrogacy, with only 24% favoring prohibition and io% 
favoring no regulation. 

There are similar surveys about artificial insemirMtion by donor and in vitro 
fertilization, which both garner the approval of the majority of the public.9 These 
statistics, along with ths intense sympathy that many people felt for both biological 
parents seeking custody of Baby M, point to the strong societal belief In the importance 
of having the opportunity to be a parent. This shared societal value, along with the 
constitutional protection of the right to privacy, 10 should caution legislators th. they 
should tread carefully before adopting laws that restrict or prohibit the use of 
reproductive technologies. Such laws should only be adopted if they further a compelltrf 
state Interest in the least restrictive manner possible. 

The interests that are compelling at this point are the need to assure that 
participation in alternative reproduction is informed and voluntary, that the bodily 
integrity of the participants is protected, and that legal parenthood of the resultir^ 
child is clearly spelled out in law. 

Statutes Governing informed Consent Should Be Adopted 

Society allows competent adults to take risks (for example, trying an experimental 
procedure, engaging in a risky sports activity, or joining the armed services), even 
though an IndividuaFs decision might be motivated by a range of influences (for example, 
economic, social, or religious influences). In the medical realm, the individual is allowed 
to make risky choices so long as she has given voluntary, informed consent. Users of 
reproductive technologies, donors, and surrogates all need adequate factual information 
about the risks of alternative reproduction in order to make adequate assessments c»^out 
whether they should participate in the procedures. 
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Iftforaed eoment of the patient is lag ally required by case law in all states before 
a medieal procedure is underUkeiu The legal doctrine requries that physicians disclose 
to patients, anong other things, the nature of a proposed procedure, its risks and 
benefits, and the available alternatives.^^ Patients have a right to refuse .nedical 
intervention. However, physicians do not have a good track record for obtaining informed 
consent generaUy,^^ nor with respect to alternative reproduction. For example, 
infertility clinics generally do not reveal to potential patients the great variation that 
exists with respect to success rates. In a survey of S3 in vitro clinics,!' only 38 had 
successfully achieved the birth of a chiid.^^ When artificial insemination by donor is 
used, the average length of time from artificial insemination to pregnancy ranges from 
2.5 months at sone clinics to 9.S months ac others. This points to the need for 
physicians to provide information, r t about the overall success rate in the field, but 
of the particular qualifications and track record of that particular physician and clinic. 

A law should be adopted requiring a health care t>rovider to tell the potential 
user of alternative reproduction about the nature of the process, its risks and benefits, 
and "riy alternative techniques that could be uf«« to create a child. A donor or 
surrogate should be given similar information. law should also require the physician 
to provide his or her success rate with the procedure as well as the overall success rate 
of the particular clinic. In addition, it should equire that the participants be given 
information about the availability of counseling, mutual aid groups, and other resources 
for making alternative reproduction a more physically and psychologically satisfying 
experience. To the extent that people want to add protections to assure that the 
surrogate has given voluntary, informed consent, it might be appi^oriate to adopt a law 
requiring separate legal representation of the surrogate and/or approval of the surrogate 
contract by a Judge in advance of the insemination. 

No one wants to see surrogates hurt by these arrangements, ard a particular 
lesson that we learned from thp Baby M case is that we should try harder to find 
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surrogates who wlU be benefitted, rather than harmed by their decisions to bear a child 
for an infertile couple. In the Baby M case, there was evidence of an advance 
psychological assessmer.t that Mrs. Whitehead would have difficulty givir^ up the child. 
She may not have been an appropriate candidate for surrogacy. A pending Hew York 
bill has excellent provisions for assuring that women fully understand what surrogacy 
entails and for assuring that they enter into it voluntarily. The bill provides that the 
surrogate is entitled to independent representation by counsel. It provides that a court 
mutt approve the contract in advance of conception and assure that the surrogate has 
given voluntary, informed consent. If a woman such as Mary Beth Whitehead who had 
doubU about her decisions before impregnation had come before the court, it is unlilcely 
that the court would have approved the contract. Instead, the court would have required 
Mrs. Whitehead to do some deep soul-searching, which might have deterred her from 
being a surrogate altogether. 1$ 

Even with adequate information provided to potential surrogates, there is a 
concern that in our society's social and economic reality, >ome women — such as women 
on welfare and in dire financial need — will turn to surrogacy out of necessity, rather 
than true choice. In most surrogate situations this is not the case. However, to protect 
the few potential surrogates who might get involved due to necessity, the federal 
government definitely should act. There should be vigilant efforts to assure that women 
have equal access to the labor marlcet and there are sufficient social services so that 
poor women with children do not feel that they must create and sell another child just 
to provide for their existing children. If these injustices were alleviated, then all the 
women acting as surrogates would be doing so out of a true choice. For the time 
being, however, it would be hypocritical of the fe.aral government to ban surrogacy or 
to ban paid surrogacy when the government itself has created a situation in which 
women may be compelled to turn to surrogacy, since the government has not adequately 
enforced the employment discrimin»:tion laws and has underfunded social service programs. 
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There is an additio"^) reason to be suspicious of n federal law banning paid 
turr6gaey. An historical analysis of laws aimed at Iceeptng women from particular Jobs 
in order to protect their reproductive capacity reveals that the laws did not really 
protect women; instead, they merely closed off certain jobs to women, generally higher 
paying jobs no more dangerous than the ones they were permitted to take. Janet 
GaUagcr, for example, notes that "Women's unequal treatment before the law has often 
— much more often than not — been justified by claims that it's necessary to protect 
women and their special function childbearers. But defining and protecting women 
in terms of reproductive capacity has been the basis for women's inequality and lack 
of economic and political power.**!^ 

The Law Should Protect the Bodily Integrity of the Participants in Alternative 
Reproduction 

Besides the need for laws to assure voluntary, informed consent, attention must 
be paid to the protection of bodily integrity. Of all the concerns for bodily integrity 
raised by alternative reproduction, concerns for the surrogate's autonomy in reproductive 
decision loom the largest. A surrogate has contracted to bear a child for someone 
else. After its birth, she has promised to turn the infant over for rearirig by its genetic 
father and his partner. Such an arrangem<;nt may be viewed by the intended parents 
u giving them a right to control the surrogate's activities during pregnancy. Some 
iurrogate contracts claim to give the couple the right to force the surrogate to follow 
doctors' orders, to undergo amniocentesis and have an abortion (or not have an abortion) 
based on their desires. A law proposed in Michigan a few years ago would have 
prohibited a surrogate from smoking or drinking during pregnancy. Such contracts and 
laws overlook the fact that the surrogate has a right to bodily integrity. It is 
inappropriate for the government to set standards on women's behavior during pregnancy. 
Such standards should not be part of a statute covering surrogates, while private 
arrangements between the surrogate and the couple may specify restrictions or suggest 
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« medietl regimen, they should not be legislatively sanctioned or enforced through the 
eourt system. 

Legal Parenthood 

When physicians first offered artificial insemination by donor to the wives of 
infertile men, they advised the husband to adopt the resulting child (since he had no 
biological relation to the child). However, the state laws regulating artificial insemination 
by donor have rejected the adoption model. Instead, they rel> on an informed consent 
approach. In 29 states, by statute, the husband of the sperm recipient is the legal 
father if he con^nts to be the legal father in advance of the inseminction.*^ Thus, 
the pre-eonception intent of the parties governs who are the legal parents after the 
child is born. 

Similarly, in the first court case regarding the use of a surrogate carrier (a 
woman who gestated the embryo of a couple), the pre-conception intent was allowed 
to govern who the legal parents were after birth. In th«t case, the intended mother 
underwent in vitro fertilization of her egg with her hitsband*s sperm to create an 
embryo, but because she had previously undergone a hysterectomy for a ruptured uterus, 
the couple's embryo was implanted into a surrogate carrier. The court granted the 
genetic parents the right to have their names put on the birth certificate and to be 
recognized as the legal parents. The gestating woman was not coraidered to be the 
mother of the child and the couple did not have to adopt the child.^^ 

In the case of surrogate motherhood, where the woman provides the gamete and 
gestates the fetus, the suggestion has again been made that the adoption model should 
apply. However, the adoption model may not be an appropriate one for surrogacy to 
follow. Most court cases dealing with surrogacy have explicitly rejected the adoption 
model.^^ The reasons for the existence of certain protections in the adoption context 
are not present in the surrogacy context. For example, a surrogate makes the decision 
to give up the child in advance of conception at a time in which she can make an 
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informed, unenotiontl reflection about whether she wants to bear a child for another 
couple. This is ufdike the biological mother in a traditional adoption who may 
uiMntentior'*lly t>eeome pregnant and encounter emotional dilemmas and stigmatization 
during t1 *cgnaney and may not be able to make an adequate asses, ent at that time 
^ut whether or not she wishes to give the child up. 

Whenever there is a legal situation in which parental rights are transfered, the 
law requires that at a certain point in time that decision is final. For example, some 
statea have laws in the context of traditional adoption that provide that the adoption 
is final six montos aft*r birth. It is easy to imagine a situation in which a mother 
aeven months after the birth or seven years afterward may want the child back. Such 
a mother may present as compelling a picture as Mary Beth Whitehead did in her love 
^^and desire for her child. Nevertheless, we do not reopen adoptions once the time has 
passed, unless there is proof of coercion or fraud. 

I believe that with respect to surrogacy, the point in time at which the decision 
is final should be before the birth, rather than after the birth. This difference in policy 
is appropriate due to the difference in circumstances. The reason we give an already-, 
pregnant woman a chance to change her mirid after the child is born is because we want 
to assure that the woman has a chance to make an informed, unpressured decision. In 
contrast, a surrogate can make her decision to give up the child in advance of conception 
at a time in which she can make an informed reflection about whether she wants to bear 
a child for another couple. She can take as long as she wants to decide whether or not 
she should be a surrogate. She is not faced with the fait accompli of an existing 
pregnancy about which she must make a difficult choice. Imtead, the potential surrogate 
has a range of choices and alternatives to pregnancy for how she will spend her time. 

Moreover, the diologicai mother in the traditional adoption situation has gotten 
pregnant as part of a personal relationship of her own. In many, many instances, she 
would like to keep the child but cannot uccause the relationship is not supportive or 
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ihe cannot •fford to rait« the child. In contrast, the conceptus beif^ carried by a 
lurrof ate Mother or surrofate carrier would not even exist were it not for the coiplc's 
decision to create a child as part of their relatioMhip. 

In one study of wo«en who had gotten pregnant within a relatiomhip and given 
their children up for adptlon, aU of the women "perceived relinquishaient [of the child] 
as an externally enforced decision that overwhelmed their interiml wish for continued 
attachment to the baby."20 in contrast, in surrogate motherhood, the surrogate makes 
her own voluntary decisions to begin the pr<>gnancy and give up the child. 

In addition, the potential effect on the child is much different when there is a 
chanre of mind by a surrogate who has promised the child to its biological father in 
contrast to a change of mind by a biological mother who has promised the child to 
stranrcn in the adoption situation. The strangers in the adoption situation tMve no 
legal Unk to the child, so the child immediately becomes part of the biological mother's 
family, with no period of insecurity. In contrast, in surrogacy, the man wishif^ to rear 
the child is the child's biological father. As the Kentucky Supreme Coirt has pointed 
out, the man already has a legal relationship to the child. The surrogate's mind chaf^e 
thrusU the infant into legal uncerUi.ity, requiring a lengthy court battle to determine 
who wiU be given the opportunity to rear the child. 

In order to avoid that possibility, it is imporUnt to uphold the pre-conception 
intent of the parties in determining who the legal parents are. In most imUnces - 99% 
of the ti.ae - thU wiU be exactly what all the parties wait and it will be helpful to 
have legal sanction to that effect. There may be some surrogates, however, who do 
change their minds and are emotionally harmed by this approach. In my opinion, however, 
it is more appropriate to put the risk of harm on the few women who chaise their 
minds after signing a contract rather than have the risk borne by all thv- surrogate 
children who would be in legal limbo if surrogacy custody arraf^ements were not dearly 
enforceable. In fact, if th^e is any good that has come of the Baby M case it is that it 
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htf diseourafed women who are unsure of their feelings from volunteerinf to be 
surrogatci. 

Lettiiv the pre-eoneeption intent of the parties govern who the legal parents 
are will have a beneficial effect on the child, since he or she will know who his or 
her legal pcrents are and will not be subject to a lengthy custody battle (with 
unecrtaintiea crcatifv potential damage to the bondiiy process). In addition, it may 
diaeourage women who are not entirely sure that they want to be surrogates from 
participatliv in the procedure. Under current law, with the surrogate being recognized 
as the legal mother, a woman who is uncertain about whether she can give the child 
up may nonetheleaa agree to be a surrogate because of the possibility that she will have 
a second chance at the child after its birth before the adoption procedure. 

An Important lesson learned during the course of the Baby M case was the 
ovcrwhelmii^ need to avoid such litigation in the future. Numerous editorials pointed 
out that all the participants in the litigation — the Sterns, the Whiteheads, and most 
importantly, the child herself — were harned by the anxieties and publicity of a trial 
to determine who her legal parents were. It is important to have clear legislation 
determiniiv parenthood in advance. A proposed New York bill does this by providing 
for the enforcement of the contract, so the child can, immediately upon birth, be in 
the care and custody of her intended parents. 

In the wake of the Baby M case, there has been much criticism of couples who 
use alternative reproduction, such as in vitro fertilization, donor insemination, or 
surrogacy. They are viewed as being selfish because Vhey want a biological child* Yet 
tha* is a very human desire, one that is morally appropriate, and one that our 
constitutional principles protect. The lashing out agairst couples who turn to surrogacy 
reminds me of a statement by c ^mnist Erma Bombeck. She was childless for the first 
six years of her marriage and suffered two miscarriages. She said "an infertile person 
gets about as much sympathy as an 83 pound woman who is trying to gain weight." 
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W like to tppliud the Select Committee for holdii^ these hedrirys and attemptiiv 
to establish policy which reflects compassion for infertile couples, while at the same 
time providifif sufficient protections for the third party participants (such as egg donors, 
sperm donors, embryo donors, or surrogates), the potential children, and the legitimate 
interests of society. 




154 



FOOTROTB 



1. 

2. 
3. 
4. 

S. 

6. 

7. 

8. 
9. 

10. 

11. 
12. 

13. 



ERLC 



United Nfttiom, Pemogrephie Yearbook (1984). For information on racial 
differeneef in infant mortality in the United States, see Binlcin, Williams, Hogue, 
and Chen, "Redueim Blacic Neonatal Mortality: Will fiiprovement in Birth Weight 
Be Enough?" 2S3 Journal of the American Medical Association 372 (198S). 

Alien, "Effects of Nutritional Status on Pregnancy and Lactation," lOi in 
Malnutrition: Determinants and Consequences (1984), 

See. e.g.. L. Andrews, Deregulating Doctoring: Do Medical Licensing Laws Meet 
Today^s Health Needs? 3 (1983). 

Prime aau>ng these have been statutes regarding research and services in 
connection with the prevention of birth defects. See L. Andrews, state Laws 
and Regulations Governing Newborn Screening (198ST^ 

For information about such hazards, see L. Andrews, New Coneeptio.-g: A 
Consumer *s Guide to the Newest Infertility Treatments Ineludiijg In vitro 
Fertiliation. Artificial Insemination, and Surrogate Motherhood 20-22 (1985). 

See. e.g.. pre^ntation of Dr. Burton Sokolove at the Child Welfare ' ague of 
America Annual Meeting, March 18, 1987. 

Some studies have found that there is a slight overrepresentation of adopted 
children using mental health services, but this miy be due to the fact that 
adoptive parents are more sensitive to the psychological needs of their children 
and adoptive parents are generally more affluent (and more affluent people make 
greater use of mental health services). 

"Surrogate Mothers: A Newsweek Poll," Newsweek 48 (January 19, 1987). 

See, e^r.. T he Gallup Poll: PuMic Opinion 1978 , Survey il08-G at p. 270, 
American institute of pubiic Opinion (60% of people approve of IVF, 27% 
disapprove); Andrews, "Yours, Mine, and Theirs," 18 Psych. Today 10, 28 (December 
1984) (reporting on survey by psychologist Annette Brodsky showim public approval 
of IVF and AID). 

See. e.g.. Robertson, "Procreative Liberty and the Control of Conception, 
Tr^naney and Childbirth," 89 Va. L. Rev. 40S (1983); Andrews, "Legal Status of 
the Embryo," 32 Loy. L. Rev. 357. 3S8-361 (1988). 

Andrews, "Informed Consent and the Decisionmaking process," S Journal of Legal 
Medicine 183 (1984). 

Applabaum and Roth, "Treatment Refusal in Medical Hospitals," in President's 
Commission for the Study of Ethical Problems in Medicine and Biomedical and 
Behavioral Research, Making Health Care Decisions: The Ethical and Legal 
Implications of Informed Consent in the Patient-Practitioner Relationship Vol. II 
87 (1982). . 

Only S3 of 123 clinics responded. 




155 



14. 

IS. 



18. 
17. 

18. 

19. 

20. 



ERIC 



Mam, "The American Experience." Fourth World Congress on In Vitro 
Fertiliation, Melbourne, Australia, November 19, 1985. 

Daniel Callahan raised questions In print about the seeming paradox of choosif^ 
woaen to be surrogates on the basis of their willingness to give 19 the child. 
Callahan, "Surrogate Motherhood: A Bad Idea," The Mew York Times. January 
20. 1987. It's almost as if he fears that such women are unlovifv and will pass 
on untoviiv genes to their children. After meeting numerous surrogates, I can 
assuage Dr. CalUhan's fears. I find surrogates to be very lovifv and very special. 
A woman has to be altruistic and sensitive to the needs of the infertile in order 
to be a surrogate. Otherwise, she would not undergo the risky process of 
pregnancy for mere ll.SO an hour. The pregnant surrogate lovif^ly talks to and 
sings to the baby inside her just as any pregnant woman does. She bonds to 
that baby, bjt she does so in a different way. I have heard a surtogate say to 
her pregnant belly, "This is what your parenU are doif^ today," referriw to the 
intended parents. 

I don't think surrogacy discourages pregnant women from beifv nurturii^. 
Moreovtf , it provides a great opportunity for men to be nurturif^ — men like 
Mr. Stern whose daughter's eyes light up when he walks into the room. Men 
who otherwise would not be able to rear a child because they are disqimlified 
from adoption by their age or religion, or by a shortage of infants. 

VanDe Velde, "The Future of Surrogacy," Chicago Tribune (January 25, 1987). 

These sUtes are: AUbama, Alaska. Arkansas, California, Colorado, Connecticut, 
Florida. Georgia, Idaho, lUinois, Kansas. Louisiana, VaryUnd, Michigan, Minnesota, 
MonUna, Nevada, New Jersey, New Mexico, New York. North Carolina, OkUhoma, 
Oregon, Tennessee, Texas, Virginia, Washington, Wisconsin, Wyoming. 

Smith V. Jones. No. 85 532014 02 (Michigan Cir. Court, Wayne Countv, March 
14, 1980. 

JSSi In the Matter of Baby "M" . No. FM-25314-88E (Bergen County, N. J. 
9^tme Court, March 31, 1987); In re Adoption of Baby Girl, L.J. . 505 N.Y.S.2d 



Rynearson, "Relinquishment and Its Maternal Complicrtions: A Prelimiwry Study." 
139 Am. J. Psychiatry 338 (1982). 




V 



156 



STATEMENT OF ROBERT MARSHALL, DIRECTOR OF RESEARCH, 
THE CASTELLO INSTITUTE OF STAFFORD, VA 

Mr. Marshall. Thank you very much for the opportunity to tes- 
tify here today. 

Mr. Chairman and members of the committee, to everytliing 
there is an origin and a history. Biologically, each person somehow 
r^ults from the fusion of two seeds, a male and female gamete, via 
the process of sexual intercourse. 

The normative social context of this union, even in the preClhris- 
tian era, was held to be marriage, whether formal or informal, usu- 



Deviations from these norms were heretofore possible only 
through the social context of human generations, i.e., a nonmaritai 
pregnancy. Technologicai innovations now make presently possible 
the separation of sexual intercourse from the biological process of 
fertilization, at least for the early stages of human development. 

Sexual intercourse without babies has been followed bv babies 
without sexual intercourse. This simplv completes a circle be^un 
with the introduction of birth control, which was the entering 
wedge Cadliteting this divorce, making it socially acceptable if not 
totauy without controvert. 

Hence, the present day phenomenon of alternative reproductive 
technologies competing with conventional sexual intercourse in the 
generation of new humans with the marriage of the seed donors— 
parents may be inapt here— as an accessory. 

Medical, ethical, oiological, social and personal consequences for 
thou^t, behavior and values that have been derived frt>m the 
widespread introduction of birth control, while certainly part of the 
present set of social norms, was not alweys so. 

Only in 1931 did the consensus in the culturally Christian West- 
em world concerning the iUicitiness of birth control break down. 
Previously, Martin Luther, John Calvin, John Knox and other re- 
formers all agreed with the Popes that human rejmxiuction could 
not be seoarated from human sexuality without grave objective 
moral fault and with terrible social consequences, some of which 
could only then dimly, if at all, be seen. 

How ebe explain— than the widespread availability of birth con- 
trol now for minors without parental knowledge or consent courte- 
of the UJ3. Congress— Uiat today's teenagers and young people 
view oremarital sex as less wrong than th^ counterparts previ- 
ouslyf Also, the evaluation of extramarital sex has shpped m its 
evaluation of wrongneas on college surveys. 

And your Congressional predecessors also reflected this earlier 
consensus when in 1873 an overwhelmiMly Protestant United 
States Congress passed the Comstock Act which outlawed drugs or 
devices that caused, that prevented conception or caused abortion 
and thqr also outlawed pornography in interstate commerce. They 
saw a social connection between them and the consequent sexual 
inunorality and family breakdown. 

Hie UJS. Congress subsa^uentl]^ re-enacted the Comstock law on 
at least ten dimrent occasions with the final vestiges of that stat- 
ute prohibiting Uie unsolicited mailing of contraceptive advertise- 
ments to minors, then struck down in Young v. Bolgen in 1986. 
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-«?ff *^ understandiiig has been lost with the passage of time 
!SdiS?rtSr technological innovations affecti^T^SS 

But secular commentators were not all so obtuse. In 1979 iour- 
nahat Walter Lippman opined that the (SrSSTchSrihw 
i^"^ u birth control as the mo^XtiS^^^ 

n ♦? r *^fV^ Another contemiSS. foSer 

SJ^°\e "l^i agreed suggesting that contS?;ei^SJ 

*^ °" changing moials." Xnd unlike 
rmf „ JLS? generation which noted that 'love and 
mamaffB go ttmsther hke a horse and carriage," the current scm- 

wJrw."*i5r ,'«p«4«f ^as so^SdSSX 

Washington Port oolumnirt Judy Mann could write in 1981 that 
*^ sexually active teens rtill don't know that 

sexual intercourse is a leading cause of pregnancy." What the 
og^ leadmg causes of pregnancy were was SSTentionS by l£ 

^ ''hat it said. 

'Whereas when I was in high school during 1960 to 1962. 

SS^ii.^*^ " ^ °' ''^^ misdemeanor 

now Federal monw is made available for the same purpose lome 

ss JM^-^siiSr' ^ mie-r 

bA»a^L^^^^ 

^v 'iit^'.^'^f^, t^^i' birth conSS^ 

Wrtel ^S»f*' ">.eY?table consequence being State planning of 

iffi/^S* • "^itlJfHy. ^ ^ China? There SThSSrer, 
nothing new m such totalitarian visions. 

hiSf^^«5^ Republic" described the role played by 

SeS^is^^S?^ " "^"P'" toteliterian^rta'le. S 

^ afttSi °^ falsehood and deceit necessary for the 

good of their subjects: we were saving that the 'jse of all these 
thmgg regarded as medicines might beof advantt.se." 

Ulauoon responds: "And we were very rirht" 
rJ^!^!!^- "And thii lawful use of them seems likely to be 
often needed m the regulations of marriages. ... Now thS KohiS 
°"n?"^.*» a "W^et which the rulers onl/know." ^ ^ 

«f «5l?«Sf?n^° immediately foUowing deals witl. the application 
of anmal hujiandry techniques to theTiuman social orde? starting 
J^htfie need.to expose hmidicapped babies, abc-rt chUdrSS 
incestuous unions, abolish monogamous marriage and fami^ 
~PS"«2L^tural mothers ^SSil(C^ 
evwi prohibiting them from breart feeding 

Attempting to apply thisegalitarian, equalitiman, eugenic goal 
pffn^SS* SfifS^S i^ not the pre^minektSal, o^K 

W?Sk°S'^,P"«^ founder !3tai«a«t 

P'^gvam which sought the elimination of 

pffni^-^ JteS ^ Advertisements for hw 

SSn?H sponsored birth control conferences S 

1921 and 1922, promiaecTthat birth control would be an eff^ve 



ERIC 



76-468 0-88 



158 

remedy for feeblemindedness, mental defectives, paupers and 
others of the unfit. 

Early in President FDR's New Deal, Sanger proposed in 1934 a 
baby code fashioned after FDR's National Recovery Act. She 
claimed one, the baby code was needed to reduce the [Mroduction of 
babies by the unfit so as to reduce public charity and relief. Two, it 
would function through tax supported birth control centers. Three, 
would mandate that a marriage license gave permission for a 
common household, biH not babies. Four, would issue birth permits 
only to prospective parents who were deemed healthy. 

The first two of her goals are common place in this country and 
the latter two are practiced in Red China. For example, in a recent 
issue of Science Magazine, Population Council writers seriously 
suggested that the one child policy be liberalized to a two child 
pol^. There was no question that me government had the right to 
control the fertility of its citizens, and in this country, we have had 
the experience and tlieories of the Supreme Court decision Buckley 
V. Bell, in which Justice Holmes said three generations of idiots are 
enough. 

According to writer Allan Charles, until World War n, only a 
few of the more sophisticated racists such as Planned Parenthood 
members Lothrop Stoddard and Edward East and Guy Irving 
Burch saw the birth control movement as an answe' to their elitist 
dreams. 

The association of Planned Parenthood with the Eu^nics move- 
ment involved more than the pid>lication of a few articles to gain 
respectabili^. They also shared many board members. 

In 1938, Planned Parenthood, then named the Birth Control Fed- 
eration of America, adopted explicit eugenic goals as part of their, 
quote. Ultimate Olijectives: A. To democratize and mi^ universal- 
ly available the b^ scientific knowledge of contraception. B. To 
encourage the increase of the birth rate where health, intelligence 
and favorable circumstances tend to promote desirable population 
growth. C. To discourage the increase of that part of the population 
perpetuating inheritable or transmitable diseases. 

/dthouffh the names were changed, the alliance would continue, 
partially bearing fruit with the passage in 1976 of the National Ge- 
netic Diseases Act which has greatly facilitated the availability of 
people planners to diagnose presently incurable genetic or structur- 
al defects in children in the womb and then ^er abortion as a 
method ol treatment. 

Although alpha feto protein testing and chorionic villus sampling 
is seeing mcreasing utilization, the mcyor means for detectings pre- 
natal direct is still amniocentesis which has legitimate use in the 
cases of RH fetal/maternal blood incompatibility. However, if done 
early in pregnanpy, it usually amounts to a search and destroy mis- 
sion. 

As a l(]gs^<^ outgrowth of this, California presentiy mandates 
that physicians mi^ offer neural tube defect detection via alpha 
feto protein screening. And, wUle women may refuse the test, the 
burden is on the woman to refuse the medical authority figure, a 
doctor operating under state law. 

Moreover, while the AFP screening has been implemented as a 
cost saving measure, the certitude dr the screening testing proce- 
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dure has been shown to be subject to errors where laboratories 
which dp less than 600 specimens per week had difficulties. For ex- 
ample, laboratory reports to climcians m.y lead to misdirecting 
48% more pregnant women with positive drift into further and pos- 
siWy mvasive diagnostic procedures. 

The consequence of birth control on medicine and medical ethics 
affecting women and children has been enormous. 

At a 1966 population control conference, Dr. Alan Guttmacher 
stated that before 1960 medical opposition to birth control includ- 
ing the foUpwing reasons. One, preserve V'.e. Two, do no harm. 
Tliree, wont play God tfyndrome. Four, Catholic Hospital staff 
pnvilara. 

Dr. Guttmacher states that somehow preventing the creation of a 
new hfe, was pmceived as somehow antithetical to a doctor's pri- 
manr purpose. The ancient Hippocratic medical philosophy directed 
a phyuoan to refrain from action rather than doing something 
where tibe action harms the patient and the won't play God attf- 
tude which mcluded— prevented birth control, was also fi«quently 
voiced, qu^, in the areas of sterilization, therapeutic abortion, 
donor artificial msemination and withholiting resuscitative tech- 
niques to aniouslv malformed infants in thedelivery room. 

Pormw PPFA Medical Director, Dr. Mary Caldetone has lament 
ed that babies could not be classified as dangerous epidemics and 
tiiat birth control proponents did not promote birth control in the 
same manner as the polio vaccine. 

. Repjacement of the Hippocratic Oath by this philosophy, what's 
right for ine, in the realm of medicine in the last 40 years is so 
complete that an attempt in Congress to have Federally funded 
State and local h^th planners merely evaluate their health goals 
and plans by the Hippocratic Oath is with the health systems agen- 
ciM on an aciendment offered by former Congressman Ron Paul, 
lost on a vote of 364 to 56 with 15 not voting in July, 1979. 

Another inevitable spillover effect of women taking medicine, the 
rtll, to prevent babies, is the legitimization of taking drugs for 
otber than medical purpose, i.e., curing of a disease or alleviating 
pam. Thus, doctors lure the healthy to themselves and not just the 
sick. 

Certamly by the Pill is the most unique drug ever given to 
women. Conventionally understood in normal medical therapeutics, 
arap are chemical substances, quote, "used to counteract the effect 
Of disMse or to reinforce the tissues in their stru^le to maintain 
their functions , end quote. What disease is prevented by the pill? 

Indeed, if pleasure is the primary motivational factor accounting 
for the curr^t social use of the pill, how is this different from 
other non-medical, but recreational drug use? Moreover, the effecto 
o« the uiificial chemical steroids in the Pill are ubiquitous, just 
think j^ut it, and affect a woman's entire physiology as is evi- 
dencodby the PiU's abiUty to affect the parameters of normalcy on 
over 100 medical teste. 

I^st, its mode of action is not simply contraceptive. Ite primary 
mode of action is as a sterihint, second, as an abortion, and third, 
it s contraceptive. 

The euphemisms used by official medicine to distort public un- 
derstanding of the abortion-causing actions of the Bill and the sys- 
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tematic attempts within the medical profe<«ion to alter med'cal 
terminology in textbooks and dictionaries will only serve in the 
long run to cause distrust and further prepare the gn ind for other 
non-medical, anti-social and eventually totalitarian uses <^ medi- 
cine. 

In the case of Diamond v. Charles, 1984 term, a question at bar 
was whether the State of Illinois could reouire physicians who pre> 
scribe or administer abortifacients to intorm their patients that 
tbey had done so. The court dismissed the case on other grounds, 
but let the Illinois law be struck down. Thus, doctors have a imilat- 
eral right to prescribe an abortifacient without informing the 
woman. 

This finesse about the origin of life, of beginning of prr ' nancy, is 
carried on in medical journals without a second thought, ^'or exam- 
ple, when a pregnant state is desired, the journals read as follows. 
^Highhr sensitive early pregnancy tests that are positive about the 
time of implantation, seven days after conception, are bdng used to 
estimate the extent of pregnancy losses that occur between implan- 
tation and the time after the first missed menses when standard 
prapancy tests can be onployed." 

When a non-pregnant state is desired, without raising the red 
flag of abortion, the following appeared in the same journal a week 
later. 'These preliminary studies suggest that RTJ 186 holds prom- 
ise as a safe and efifoctive form of fertility control that can be ad- 
ministered once a month/' The researcher designated it as a con- 
traceptive. 

We have to phrase "every child a wanted child." In either case, 
it is sexual intercourse which is freed, allegedly, except in the cases 
of contraceptive fiaUure, from the consequences of the babv. 

Notice that when Planned Parenthood md oUiers use the phrase 
"wanted baby," such babies have rifldits. Unwanted babies (ion't 
and thev are moralkr equivai . to disposable property. But still 
under the wanted baby schen. nrlwre do rights come from? From 
being wanted, of course, but ^ is it that does the wanting or the 
conferring of rights? 

Inteiemngly, with conventional intercourse, it is not the father 
nor is it a prospective adoptive couple. No, it is the pregnant 
woman alone who gets to confer rights. Converse the situation and 
the contractual relationship of in vitro where the father got to con- 
trol the rifl^ts of wantedness. 

This explains why Planned Parenthood would never use the 
phrase, "every child a valuable child." Why? Because the state- 
ment would recognize the intrinsic worth of the child irrespective 
of whether the father and mother, etc., wanted the baby. Tne next 
lo^pcal question would be who put the value there and why is the 
child valuable? That was answered in Genesis 1:26 "let us make 
man in our image after our likeness." 

This vierv, however, was challenged by Dr. Guttmacher who 
stated in ?968 abortioii qrmposiuin, "My feeliiu^s that the fetus, 
particularW in its early intrauterine life, is simply a group of spe- 
cialised cells t^-^t do not differ materiallv from other cells. I do ^ct 
think thqr are made in God's image. I think they are made in 
man's image. I just feel that under certain conditi^ms, the elimina- 
tion of life of this type is justified." 
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In 1955, Planned Parenthood President, Dr. William Vogt stated 
he believed human nature was changeable and should be changed. 
He stati^d, quote, "Indeed I believe we must ch^miee human nature 
at a rate br more rapid than we h«ve in the pt ^ 
Engliflh writer, C.S. Lewis stated in the Abolition of Man, quote. 
In reality, if one age really attains, by eugenics and scientific edu- 
cation, the power to make its descendants what it pleases, all mt 
who hve after it are the patients of that power/' Lewis also noted 
in a comment that applies to the technology of birth control, that 
all of the control over nature, quote, ''generally turns out to be a 
power exercised by some men over other men vrith nature as its 
instrument." 

This is moral consequentialism which was elaborated in its, I 

fiiess, most logical forms by Dr. Joseph Fletcher at a 1981 Planned 
toenthood conference. He went on to state, quote, ''Without elabo- 
ration, sex is morally acceptable in any form, hetero, homo, auto, 
hi or poly. ' And looked at from the ethical perspective c \om the 
point of view of a moral philosopher, I want to add that what 
mues any sexual act right or wrong is its consequences, because in 
wid of itself, sex is neither good nor had, neither praiseworthy nor 
blameworthy and its ethical significance depends upon the values 
it seeks to realize. 

Now, Fletcher deviated fit>m the norm which was called good in 
nature. Many Christians have done this as well, 
^testant theologian, Dietrich Bonhoefier, has offerea an in- 
si^tful analysis in 1940 about the abandonment of the natural 
order by Protestant theology. 

''^^lesignificance of the natural for the gospel was obscured and 
the Protestant Church was no longer able to return to the clear 
w^ of durection in the burning questions of natural life. She tkm 
left countless human beings unanswered and unassisted. The conse- 
quences of this decisu>n were ^ve and far reaching. If there were 
no longer anv relative distinctions to be made within the ftdlen cre- 
ation, then the way was opened for every kind of arbitrariness and 
disorder and natural life with its concrete decisions and disorders, 
was no longer subject to the responsibilities to God. The sole an- 
tithesis to the natural was the word of God. The natural was no 
lon«Kr contrasted with the unnatural" 

This has also been adopted in some— Catholic theologian Father 



Frankly, tuning to the moral norms that inhere in nature, that 
many oitics of the recent Vatican instruction condemning artifi- 
cial technologv reoroduction completely miss. 

For c«am^> Mr. Charles KrauU^ammer'R own Syllabus of 
Errors, The Ethics of Human Manufacture, suggests tluit nuance 
will avoid the Frankensteinian consequences Xmodem reproduc- 
tive technology and the sexual strait^tjacket Vatican celibates are 
prraaring for us. 

He states that allowing experimentation on pre-14 day old 
embryo, in vitro human, allows clinicians to implant only the 
quote, '1)est, ' in vitro humans into women and without the 14 day 
hne, tossing the spares would be murder. Moreover, balancing the 
social good of achieving fertility for a couple offsets the rights of 
say a l&cell organism. My medical embryology book, Langman, 
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1969, notes that at 4^ days after fertilization, researchers counted 
107 cells, but of course this sly injection of size as a criteria of who 
has rights obscures the real points, namely that the lines (irawn by 
the Deity as recognized by the Vatican challenge Mr. Krautham- 
mer's ri^t to ' his own bright lines of moral demarcation. 

He decries lu.s^iuntary sterility and the real pain childless cou- 
ples ezperittice, but then fails to note the great number of couples 
who are now involuntarily sterile because they resorted to alleged- 
ly reversible Inrth control or induced abortion, both condemned 
compessionless Catholic teaching. 

Lastly, he states that ''artificial sex [he means birth control] is a 
chaUeng^ to personal relationships.'' Oh, yes, with m ire than 50 
vmereal diseases including AIDS, up from 5 in 1955, a 50% divorce 
rate, one of three pi^;nancies aborted, and outof-wedlock pregnan- 
cy rates higher than any time in U.S. history, I have to agree. 

But U) believe the birth control debate is settled, ignores the sage 
observation of New Republic co-founder, Walter Uppmann, who 
stated whether it was hygienic— birth control was hy^enic, eugenic 
or economic, it is the most revolutionary practice in the history of 
sexual monds. 

Even a Catholic critic of the instruction misses the points. 
Afr. McttBisoN. Excuse me. 
Afr. Makshall. Yes. 

Afr. BfoHEiBON. Could you sum up? You've been going for more 
than fifteen minutes. 

Afr. AfABSHALL. I'm sorry. Okay. It's just that I'd like tlie chance 
to ask some questions of the witnesses. 

Afr. AfoBBisoN. All rie^t. 

Afr. AfAKSHALL. We just have some questions which are in here 
which we think flow from this practice, one of which is some of 
these companies are, in fact, achieving conception in IV techniques 
and they don't— thqr may not know that the concqytion and they 
won't know— is the result of the natural intercourse rather than 
the allied in vitro technique and there's prd^ly no way to un- 
derstand it 

We make one suggestion that surrogate motherhood be abolished 
and can be done so under the 13th Amendment, considering the 
child selling he^ as a badge and incidence (rf slavery, which the 
Supreme Court ^cognized could be done in, I think, the 1870s. So 
I'll Just stop right there. 

Air. AfoaaisoN. Thank vou. 

[Prepared statement of Robert G. Afarshall follows:] 
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Prcpabko Statement of Robert G. Marshall, Director or Research, The 
Castello Institute or SrArroRD, VA 

Hr. Chairwn and Mab«r« of ths Coaaitt«e, for everything there 

is en origin and a history. Biologically, each person sonehow results 

Croia the fusion of two seeds — • aale and a feaale ge«ete -- via the 

^rocess of sexual intercourse. The norMtive social context of this 

union, even in the pre-Christian era, was held to be aarriage whethwr 

foroal or inforaal, usually Monogaaous, but occasionally blgaaous. 

Mhile deviations fro* these noras were heretofore possible only 

for the social context of buMan generation, i.e. a non-aacltal 

pregnancy, technological innovations now Make presently possible the 

separation of sexual intercourse froa the biological process of 

fertllixation at leact for the early stages of huaan developaent. 

Sexual intercourse without babies has been followed by babies 

without sexual intercourse. This slaiply coapletes a circle begun with 

the iDti^oductlon of birth control, which was the entering wedge 

facilitating this divorce Making 1. socially acceptable. If not 

totally without controversy. Hence, the present day phenoaena of 

"alternative reprcdncttve technologies" competing wicb conventional 

sexual Intercourse In the generation of new hwuns with the aarrlage 

of the "seed donors" ~ parents aay be Inapt here as an accessory. 

Nhlle today's hearing Is held In the context of the Baby "m« 

Surrogate Mother case froa New Jersey, and the Vatican's Instruction 

on questions regarding the origin and dignity of buaan procreation, 

there is a larger background fro« which these present events can be 

said to have eaerged. 

The aedlcal/ethlcal, biological, social, and personal 

consequences for thought, behavior and values that have been derived 

froa the widespread introduction of birth control, while certainly 
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part of tb« pc«Mot Mt of social *docm", was not always so. It has 
ooly bMo within this coDtucy« and frankly spawnad within this 
country, that tho consonsus in th« cultarally Christian vostorn world 
coocorning tho licitnoss of hirth control was hrokon. Hartin Lothor, 
John Calvin, John Knot and othor of th* "toforaors* all agroad with 
tha Popas, that huaan raproduction coald not ba saparatad froa hoaan 
saxuality withoot g^ava, objactitra aoral faait, and with tarribla 
social consaqoancas soaa of which could only than dialy, if at all, 
ba anvisionad. 

How also axplain — than tha widaspraad availability of birth 
control now for ainors without parantal knowladga of eonsant courtaay 
of tha O.S. Congrass — that today's tMnagars and young paopla viaw 
pxa*aarital sax as *lass wrong* than tbair crnntarparts io 1S29 
through 194f7 Indaad, tha changa in tha paccaivad ralativa wroagnass 
of pcaaarital sax by collaga studants in a 1993 sarvay lad tha shifts 
in changas of aoral judgaaants froa studants aarliar. *Tba only 
bahavior for which currant accaptanca is far abova pravious lavals of 
approval is having saxaal ralations whila unaarriad. ••• lalf of tha 
saapla of currant undargraduatas ratad praaarital sax as *0* on tha 
wroognass scala.* Saro was tha seora for itaas bald laaat wrong or 
not wrong, with *10* baing aost wrong. Noraovar, wbila in pravious 
yaars having an axtraaarital affair was parcaivad to ba tha aost 
wrong of a\l bahaviors contrastad, by 1993 tha ralativa ranking 
drops, although tha aaan wroognass is ratbar constant. lAidala, 
Angala A. and Graanblat, Cathy S» "Changas in Moral Judgaaants JUwng 
Studant Populations: 1929-1993", vouth and fioei^^^ vol 17 Ho. 3, pp 
221-2"S, Harch, 199S] 



ERLC 




165 



And your CongrMsional pr«d«c«sMrs also reflected thift earlier 
eooMoeue, wben, in 1173, en overwheUiogly Protesteot On i ted states 
Congreee passed the *CoMtock Act" which outlawed contraception, 
f abor t ionV^por o^rapfty and saw a social connection between the* end 
consequent sesual laMrallty and faaily breakdown. The 0. 8. Congress 
subsequently reenacted the "CoMtock law" on at least 10 different 
occasions with the final vestiges of that statute — prohibiting the 
unsolicited MlllDg of contraceptive advertlssMnts to ninors -- 
being struck down In Young vs. Bolaera flftSl- 

That social understanding has been lost with the passa^ of tlae 
and the advent of technological Innovatloos affecting conception and 
abortion. And while It ^ tingle ears of sooe who listen, the 
present social landscape tells us that the assuavtlons of that 1173 
statute had touched on a troth about huasn nature* And this la so, 
even If asay today alght find It eiibarrasslog, if not outrageous or 
pathetically laughable. 

But, secular rnaasntatora were not always so obtuse* In 1929 
journalist Halter Ll^ipaan oplaad^tbat^be Chclstlaa Churches ware 
correct In assess ing birth control as the *nost revolot:ooary 
pcactlce In the history of saxual aorala*. Another eont^porary 
philosopher and thaa focMr Catholic, will Ooraat, agreed, ^Suggep ting 
that contracaptlvas war the "pcoxiaita caase^f our changing 
■orals*" 

Onllke the song froa the prior generatloa which acted that "Iowa 
and narriaga go together like a horse and carriage", the current 
aeparatloo of sea froa reproduction ^ has becone so widespread that 
Washtog ton Post coluanlst Judy Hann •ould write In lUlfi^tP^ 
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"««« half of today's sexually active teens still don't know that 
sexual intercourse is a leading cause of pregnancy.". What the other 
leading causes of pregnancy are was not mentioned by Hs. Hann. 
Earlier in this century Freud, taking issue with the above. 



"Moreover, it is a characteristic of all the perversions that in thee 
reproduction as an ai« is put aside. This is actually the criterion 
by «fbicb we judge whether a sexual activity is perverae — if it 
departs fro« reproduction in ita ai«a and pursues the attainaent of 
gratification independently." 

And, «rberesa when I waa in high school Il960-i2U giving a aiinor 
• birtb control drug or device was a aiadeManor, ooir, federal aoney 
ia aade available for tbe ■■■■ purpose. And soae even deaand that 
birtb control clinics be set up within the actual confines of public 
scboola. Ia tbia school birtb control aoveaent aii^ly the entering 
i#ed9« by which today's feaale Adolescent a get used to telling a 
repcenentetive of the governaent that they took their Birth Control 
rill tedny with the inevitable consequence being aute planning of 
births as we virtually have in Bed China? 

But there ia nothing new in auch totalitarian viaiona. 
Bppcosiaately three hundred and fifty year a before the birth of 
Chriat, the Gxeefc philosopher, riato, described ia his book ^The 
Bepoblic^ the role w^icb would be plsyed hy birth control in 
establishing <tte s jtopisn but totalitarian stste. It's tiaelines' 
foe the present discussion is raaarksble. 

In book V, St [4591, risto records the followin9 dislogue: 




would write in his General introduction to P sy c ho- An a 1 y s i c 
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SocraUgj'X Mao, X s«pli«d, that our rulers will find a considerable 
dose of falsehood and deceit necessary for the good of their 
subjects: i#e were saying that the use of all these things regarded as 
•edicines might be of advantage. 
Claucon. '^nd we were very right." 

Socrates: "And this lawful use of thea seeas likely to be often needed 
in the regulations of Barriages. ... mow these goings on Mist be a 
secret which the rulers only know." 

The discussion iaaediately following deals with the application 
of aniaal msbandry techniques to the huaan social order starting 
with the need to expose handicapped babies, abort children frosi 
incestuous unions, abolish aonogaaous aarriage and familial child 
rearing, separate natural Bothers froa their children and even 
prohibiting tbea froa breast feeding. 

Ilsewbere in Book V, Plato specifies that if the sexes differ 
only in that aen beget and woaen bear children that "this does nit 
aaount to a proof that a woaan differs froa a aan in respect of the 
^•ort of education she should receive.^ Plato also suggests that as mmn 
and woaen "... differ only in their comparative strength. «." that the 
wives of the guardians should "•• .share in the toils of war and the 
defense of their country". 

It takes only a passing faailiarity with the tiaes to see 
similar events in American culture such as Plato described as 
existing only in his mythical state. 

Attempting to apply this equal i tar i an, euger.^c goal has (een the 
decades long effort — if not preeminent goal — of the Planned 
Parenthood program sUrting with founder Margaret Sanger's birth 
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contcol prograa which sought th« •liaination of livo births of thOM 
a««aod inforior. AdvortisoMnts foe hoi^^^nnod paconthood LoagS^ 
•ponaOKsd bictb contcol confocooeoa in 1921 cid 1923 pcoaised that 
bifth contcol would bs an offoctivo coaedy foe f«obl»-aind«dn«sa» 
■•ntal dafsct, dsfactivaa, paupaca and othac unfit. 

That all tb«sa avils w«ca haraditacy and curabla by birth 
control was an implicit aaauaption. It waa no accidant that Sanger* a 
•f forts coincided with thoss of auganic organizationa* 

Barly in Praaidant Franklin Dalano tooaavalt'a Maw Daal, / / 

Planned Paranthood'a Margaret Sanger » in 1934 propoaed a "Baby Code" 
faahioned after the MO^e National tecovery Act. Sanger claiaed ber 
Baby Code: 1. waa needed to reduce the production of babiea by the 
unfit ao aa to reduce public charity and relief; 2* would function 
through tai aupported birth control centera; 3. would aandate that a 
■arriage llltence gaire peraiaaioo for a coMaon household^ but not 
iMbiea; 4« would iaaoe birth peraita only to proapective parent a who 
were deeaad "healthy". 

The fir at two of ber goala are coanon place in thia coantry^ and 

the latter two are practiced by Red China right now. In a recent 
UaA.") 

iaaoe of f^jtW^ aagasioe, Population Council wcitera serioaaly 
aoggeated tbst the one child policy be liberalised to a two child 
one. There waa no queation that the government had the right to 
control the fertility of ita citixena. Are we neat? 

According to writer Allan Chased until Horld Har II, only a few 
■ore aophiaticated raciata, auch aa Lothroo Stoddard, Edward H. Eaat, 
sod Coy Irving Surch,*aaw the birth control eovenent a a an answer to 
their elitiat dreaaa..." 
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Lotbsop Stoddard and Edward M. Cast w«r« both on tho National 
Cooocil of th« AMricao Birth Control Laaguo (^BCL) wbilo Sangor was 
bsod, and botb wroto for Sanger's Birtb Control Review. Guy Irving 
Borcb also contribatsd articlss. 0ns of Sanger's lovers, Havelock 
Bllis, wrote a book review^abo^ Lotbrop Stoddard's Tbe Rising Tide 
of Color Against whit e Supre—cv and noted that Stoddard "is content 
to concern himself Mlnly with Measures which My coitribote to tbe 
■sintenaoce of white supreaacy." 

Tbe association of Sanger and her AMrica . Birth Control League 



planned tarentbood's earlier noM] with tbe Eugenics soveMnt 
involved aoch nore than tbe publication of a few articles to gain 
>^**P««^^i^i^* The ABCL and the African Eugenics Society aieo 
shared May board Miibers. 

Id I93t Planned Parenthood, (then noMd Tbe Birth Control 
Federation of AMrica], adopted explicit eugenic goals as part of 
their -UltiMte Objectives": k. "to deaocratise ^nd to Mke 
universally available the best scientific knowledge of 
contraception. ••"; B. "To encourage tbe increase of tbe birtH rate 
where health, intelligence and fav^^ctbU c^rcuMtance ten" to pcoMte 
desirable population growth." C. "to discourage tbe increase of that 
part of tbe population perpetuating inheritable or transaissible 

diMSMS" 

Although tbe doms would change with the AMrican Eugenics 
Society eventually becoming the Society for tbe Study of Social 
Biology, board MSbers froa or proainent aeabers of Planned 
Parenthood would appear in eugenic publications through tbe 1960's. 

So, Planned {parenthood * s eugenics efforts have born much of what 
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San9«c ■Ott^bt but could only anticip«t* boeauM of unfavocabl* social 
attitadas or a lack of bictb salaction tachnolo^y. 

Tha pa*sa9a in 197€ of tba National Ganetic Diaaaaa Act, Public 
law 94->27l, baa gcaatly facilitatad tba ability of tba peopla 
plannara to diagnosa peasant ly incurabla ganatic or structural 
dafacts of cbildran in _tba j«oab, t^an orfar abortion as a Mthod 
of traataant* Hbcraas tba old auganic »ovaft.4nt was ovartly racist, 
idaological and alitist, tba naw auganics Bovaaant aanagas to subtly 
coabioa thasa qoalitias undar ^ nawar sciantific rigor aidad by 
statistics and pcanatal diagnosis* 

Altboogb alpba fato pro tain tasting and cbor ionic villi s 
saapling ara saaing incraasing utilisationf tba aajor aaans of 
tasting for pranaUl dafacts is still anaiocantasis wbicb bas a 
lagitiaata oaa in caaas of KH fatal/aatarnal blood incoapatibility. 
Mowavar, if dona aarly in pragnancy« ^t usually aaoonts to a fatal 
aaarcb and dastroy nission bacausa tba diaaaaas or physical 
iapaiuaota aalactad for idantif ication bava no known cura. 



As a logical oatgrowtb of this, California peasant ly aandatas ^ 
that pbysiciaaa Mat offar naaral taba dafact dataction via alpba 
fato-pcotain acraanin^. Nbila woaan aay rafnsa tba tast^ tba bttrdan is 

on tba woaan to rafaaa tba aad4cal^ authority fignc«r a doctor 

oparating undar stata law* in this caaa«^ - . — _ . 

Moraovar, wbila tba ATP aeraaning bas baan iaplaaantad as a cost- 
saving aaasura, tba cartituda of tba AFP scraaning tasting pcocadora 
bas baan sbowo to ba subjact to arrors wbara laboratorias do lass 
than 500 spaciaan tasts par waak. For axaapla, "laboratory raports to 
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clinicians aay Um6 to aisdirsctlng 43% aore pregnant women (with 
poaitiv* drift) into furthar (poaaibly invaaiva) diagnoatic 
psocadasaa.- [Macri, Jamaa M., Dr. at. al. Maternjl Serum alph* 
fatoprotain Screening", Am. J. Obatet. Gynec., Harch 1987 Vol. 156, 
HO. 3] 

The consequences of bir'^b control on medicine and medical ethics 
affecting women and children have been enormoja. 

At a 1965 population control conference Planned Parenthood 
rreaident. Dr. Alan Gattmacher, atated that before 1960 medical 
oppoaition to birth control included the following reaaonai 
1. Preaerve life; 2. Do Mo Harm; 3. Won't Play God Syndrome; 4. 
Catholic Moapital staff privilegea. - - J> 

In elaborating on the above. Dr. Guttmacher notea^tlie apecific 
linkage of birth control to our preaent topic, namely, that: 
Preventing tba creation of a new life waa perceived aa iiomehow 
antithetical to a doctor*a primary purpoae; The ancient Hippocratic 
medical pbiloaophy directed a phyaician to ^'afrain from action rather 
than "doing aomathing whan the action hacma the patient"; And, the 
Won't Flay God Attitude, which included preventive birth control waa 
alao frequently voiced "...in the areaa of aterilisation, therapeutic 
abortion, donor artificial inaamination and withholding reauacitativa 
tmchniquea to aerioualy malformed infanta in the delivery room..." 

Guttmacher 'a linkage of the above practicea ia no accident or 
mere personal preference, but the 'logical working out of Sanger 'a 
'every child ia a wanted child' philoaophy. The uae of druga, devicea 
and medical intervention to prevent pregnancy or interrupt ita 
natural development inevitablm eatabliahed the notion that babiea and 
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prtgnancy mzm mom kind of diSMSa oc patb09«nic condition. 

toinforcing this notion, focatc mh Hedical Dic^ctor, Dr. Mry 
Cald«cona, has laMntad that babies could not ba classifiad as 
d«n9«roas apidaaics and tbat birtb control proponants did not proaota 
birtb control in tba saaa aannar as tba polio vaccina. 

In 1971, Dr. Harran Marn, a Colorado abortiqnist, irrota in 
Plannad Paranthood's aadical aagazina tba*- pragnancy "is an apisodic, 
■odarataly axtaodad cbronic condition... aay ba dafinad as an 
illDass...traatad by avacuation of tba otarina contants..." 

Attaadaaa at tba 197( Plannad Parantbood Pbyaicians Mating wara 
traatad to a apaacb by O.S. Cantars for Diaaasa Control official. Dr. 
4r Willard Cataa antitlad, \bortion as TraatMot for Onwantad Pragnancy, 
^ tba Hoabar Tvo Saxually Tranaaittad Condition." 

Kaplaeaaant of tba Hippocratic Oatb by Plannad Parantbood'a 
*wbat's rigbt for aa' atbic in tba raala of aadicina in tba last 40 
yaars is so coaplata tbat an attaapt in Congrass to bava fadarally 
fitodad suta and local baaltb plannars aaraly avalaata tbair baalth 
goals and plans by tba Hippocratic Oatb (Kavisad Ganava Varsioo-l94a] 
lost on a vota of 3C4 to SS with IS not voting on July 19, 1979. 

rianaad rarmtbood*s*Wasbington Haao'^notad tbat tb« aaaodMnt 
^ of farad by foraar Congrasaaan ton Paul (K-TX^ wbo was also a doctor, 
"m aiaad axactly at tba particvlar goals of tba baaltb systaas 
plans aspacially affacting tba faaily planning sactiona". How ia tha 
'aanctity of lifa* violatad uy *faaily planning*? As tba ravisad 
Hippocratic Oatb aaintains tbat "Tba baaltb and lifa of ay patiant 
will ba ay first consideration .... i will aaintain tba utaost 
raspact for huaan lifa froa tha tiaa of its conception.", it can only 
ba conclod. , tbat Planned Parenthood policy doas not. 
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AootlMr iMvitabl* Upill over* effect of homo taking Mdicioe 
(osel birth control tablets] to prevent babies ia the leg'tiMtion of 
drug taking for other than aedical purpoaea, i««« curing a diaeaae or 
alleviating pain. Thua, doctora lure the healthy to theuelvea, and 
not juat the aick. Certainly the "Pill" ia the aoat unique drug over 
given to healthy woaen. Conventionally underatood in noraal aedical 
therapeatica, druga are cheaical aubatancea "uaed to counteract the 
effects of disesse, or to reinforce the tissues in their struggle to 
■sintsiD their functions." ( D.L. Nsrsh, "outline of PundSMntsl 
Pherascology", Charles €• Thoaas, Publisher, 1951.) Nhst disesse is 
prevented by tlie pill? Indeed, if plessure is the priaery 
aotivstionsl factor sccounting for the current see i si use of the 
"Pill", bow is this different froa other non-aedicsl, but 
*recrestion«l" drag use? Moreover, the effects of the srtificisl 
cbeaicsl steroids in the "Pill" sre ubiquitous snd sffect s woaan's 
entire physiology ss is evidenced by the "Fills*" sbility to sffsct 
the psraaeters of "noraelcy** on over 100 aedicsl tests* (Aaer. Jour. 
Ob. Cyn. Sept. 15, 1974> JAHA Sept. 23, 197* V.229, Mo. 13; JAMA, 
Aug. 1S« 19S0, V. 244, Mo. 7.15]1«] 

Lsstly, its aode of sction is not siaply contrsceptive. Although 
the aechanisas of its sptifertility effects~sre~^ot thoroughly ~ ' 
understood, it is knoim tnst the coabimkr"pill" operstes priasrily 
by inducing s stste of teaporsry sterility (peraanent for soae 
woaen]. The second aajor aode of action ia covert, early abortion. 
The 19(9 rOA Pill Advisory Coaaittee Report noted: "The second aajor 
effect is on the endoaetrium (woab-edj. The progestin sets ss sn 
sntiestrogen, csusing slterstions in the endoaetrisl glsnds, snd ss s 
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p7y9«>tinr causing • ps«udoi«ci4ual caactioD. Both of tha— affacta 
a-tar tl ability of tba .adoaatriua to partlclpata in tha pcocaaa of 
iaelantatioD." ht thif* ia tba biological ataga of davalopatnt aftac 
factilizatioDr it conatitutaa aboction* Tba only "contracaptiva" 
affact of tba "Pill" ia a ainor ona ~ tba "Pill" anbancad oc daci-'^d 
cacvical aucoua bacciac fiat ia auppoaad to aitigata apara 
paoatratioD* 

Tba auphaaiaas uaad by official a^dicina to diatoct public 
undaraUnding of tba abortion cauaing actiona of tba "Pill", and tba 
ayataMtic attaapta witbin tba aadical pcofaaaion to altar aadical 
tacainology in taxtbooka and dictionaciaa will aaria only in tba long 
cuo to canaa dia'.roatr and furtbar prapaca tba qcound foe otbac non- 
aadicalr anti-aocial an'* awntnally totalitarian uaaa of "aadicina". 
V In tba ce a of Cr >< ya« Cbarlaa tUo. 14-1379, Supraaa Coact 
Octobacr 1914 tara] quaation at *>aE i«aa wbatbac tba St'^ta of 

llioo^a could E^uXra pbyaiciana vbo pcaacciba oc adainiater 
aboctifaciaota to woaan to infora tbaiz patiaota tbat tbay bava dona 
au* Tba Coqct, by diaaiaaing tba caaa foe pcocaducal raaaona, 
auaUin^ without coaaant tba dacialon of tba 0.8. Circvit Court for 
Appaal I' ^ tUa Savanth Circuit which atruck down tba inforaad 
conaant proviaion* Thua, illinoia pbyaiciana hava tba unilataral 
right to abort tbair pragnant p. -»ata witnout inforaing tbaa of such 
actiona* 

Tba Aaarican Magical Aarociation, tha Aaarican Collaga of 
Obstatriciana and Gynacologiata and othara claiaad tha Illinois 
provision to ba unconatitutlonal in part, bacausa it intarfar«Hl with 
tha phyaician'a ability to provida aadically ralavant inforaation to 
tba patiant. 
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This "fifiMse" read, lie, regarding the beginning of pregnancy 
ie carried on in medical journals without a aecond thought. For 
example, when a pregnant atate is desired the medical journala read 
aa followa: "Highly aenaitive early pregnancy -eata that are poaitive 
at about the tiae of implantation (aeven daya < f ter conception) are 
being uaed to eatiaate the extent of pregnancy 1 oases that jccur 
between implantation and the time after the firat miaaed mensea when 
atandard pregnancy teata can oe employed. " (War burton, Dorothy, 
"Reproductive Loaa: How Much ia Preventable" The New Bngland Jou r 1 
of Medicine ", Jan. 15, 1987 pp 1S8-60] 

When a noD-pre<«DaDt state ia deaired without raiaing the red 

flag of abortion, the following occurred a mere week later in the 

aamm medical journal: "Theae preliminary atudiea auggest that RU-486 

^^8H 

bolda promise aa a safe and effective -foom. of fertility control that 
can be administered once a aonth." [Mieman, Lynnette K., et. al. "The 
Proyeaterone Antago at RO-488: A Potential Hew Contraceptive Agent", 
The Hew Bngland Journal of Medicine ^, Ja- 22, 1987 pp 187-90] 

The chief catch phrase by which we were lured into thia moraaa 
waa the slogans "Ivery child a wanted child", or "Children by choice, 
not chauce". In either caae aexual intercourae ia freed, except in 
cases of "contraceptive failure", i.e. a baby, from the previoualy 
"blind" and inevitable biological conaeqtwncea. 

Only the children, if any, of couplea practicing birth control 
can be called truly voluntary and planned Married couplea who 'alip 
up' or who do not uae birth control have accidental pregnanciea and 
unplanned faailiea. Such :«rsona are aubject to nature, fate or 
forcea beyond themaelvcs and are dependent, and not autonomoua. 
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Controllifi9 pce9Mncy thus becoMS an •xerciM of th« will to 
poiMc, not • •uccondoc of lovo. 

Motico that k'hen Planned Parenthood uaea the 'wanted' bahy 
phr aae, that auch babiea have ci9hts. Onwanted babiea have n^ right a, 
and are bo rally equivalent to diapoaable property. But at ill under 
the 'wanted baby' achCM, where do right a com free? Proa being 
wanted, of courae. Butjrho im it that doea the "wanting" which 
reauita in the conferring of ri^hta? 

Intereatingly, with conventional intercourae, it ia not the 
father. Nor ia it a profg^tive adoptive couple. Mo, it ia the 
pregnabt womu alone who get a to confer right a. 

Thia eiplaina why Plennrd parenthood would never uae the phrase, 
"Bvery child a valuable child.", why? Because that auteaent would 
recognise the intrinsic worth of the child irrespective of whether 
father, aother, etc. wanted the baby. And the next logical qoeation 
to aak would be 'who put the value there aad why ia the child 
valuable'? That qoeatiou waa answered in Genesis l:2C "lot us nake 
MO io c iaage, after our likeneaa." 

Xeedleaa to say thia doean't ait well with peraona who view 
thaaselvea after the Banner of the Deity claiaing that they are their 
own ultiaate arbitera of right and wrong. Han, in other worda, ia 
aade in Han' a iaage. Dr. Alan Guttaacher put it thia way at a 19^" 
abortion ayapoaiuas "Hy feeling ia t:.at the fetua, particularly in 
ita early intrauterine life, ia aiaply a group of apecialixed cells 
that do not differ aaterially froa other cella. I do not tl.ink they 
are aade in God'a iaage. I think they are aade in aan'a iaage....I 
juat feel that under certain conditiona tha eliaination of lifa of 
thia type ia juatified." 
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too B*m, th9 'psoblM* of too aany spocialised "col. 
coll«ctions' ovos population^ can bo "cured" by cct ra^option, 

•t«silisatiOD, abortion, outhanaaia* 

Bat, if tho Author of Gonosia ia corract, how can thara ba too 
nany craaturaa aada aftar tha likcnaaa of abaolata goodnaaa, or God? 
Thara can ba, but only in_tha cpntaaplationa of the doMnic. 

Quite obvioualy. Planned Parenthood ideologu^a are not aatiafied 
with the current arrangawnt of things in the univerae. In 19SS, 
Planned Parentnood preaident. Or. Williaa Vogt, atated that he 
believed hunan nature to be changeable, end further that*."lndeed, I 
believe ue auat change hunan nature — and at a far sore rapid rate 
than we have in the paat." 

Bngliah writer, C.S. Lewia, with reMrkable foreaight, pointed 
out in the Abolition of Man that "In reality, if one age really 
attaina, by eu/enica and acientific education, the power to aake its 
deaoendanta what it pleaaea, all sen who live after it are the 
patienta of that power." Lewia alao noted in a coMent that appliea 
to the technology of birth control, that all of the control over 
nature "generally turna out to be a power exerciaed by aoaa m over 
o Iter aen with nature aa ita Inatruaaat." - 

Artificial^irth control ia auch ait.inatruMant« For on t^e 
pbyaical level it attanpta to revove the child aa the natural reault 
of aax and at the aaae tiaa creating a dependency on the provider of 
birth control. And on the eoral level birth control «apliea that 
right ftnd wrong depend upon conaaquenc«a of actioi a, rat«er than the 
inherent agreeunt with or divergence froe the good «*atabliahed for 
■an by God. 





178 



k logical, it not lascivious sxaaipls of this typo of thinking, 
was asticvlatod hy long tiao riannod taroathood sopportos. Episcopal 
thoologlan, Josoph Plotchor, at ch« Wtfh 1991 annual Moting hold in 
Washington, riotchor notod: **I want to say carofally and 

without olahosation, aox is aorally accoptablo in any Cora; hotoso, 
hoM, anto, bi or poly. And lookod at fz<m tho othical porspoctivo, 
or froB tho point of viow of a aoral philosophor, i want to add that 
what aakos any soxoal «ct right or wrong is its cons«,aoncos, bocaoso 
in and of itsolf sos, is noithor good or bad, noithor prais««orthy 
nor blafloworthy# and its othical signif icanco doponds upon tho valuos 
it sorvos and soaks to raalisa.* 

■Ota also hov riatchar*s Plannad Paranthood asso^tions diffar 
frea tha craatioa account in Cmnmui; vhora tha various aspacts of 
2 tho ^aatioo wara callad "good" by God and not siaply in virtaa of 
thair "e.^nsaqoaacas". And, in fact, tha only thing callad -not good' 
^»»^Ammn*m baing alona or lack of a saitabla partaar^anasis 2:1^ 
And parbaps, if Cod had not baan intolarant bat had listaaad ta 
^ Platcbar, ■« coald bava bro-' -*nod ^is appraciatiae of plaralisa by 
asking Adas .ad tva what vala«,s thay sarvad and sooght to raalisa by 
folloviag tha sarpaat's advica. 
4r AlasI MS know what h a p ps n d d i Ood liipoaad ais.Mlnas.oo tbaa and 
tha antira nataral ordar. For, altboogh it la corract that all natora 
groans aodar sia, all of tho eraatad ordar is still andar tha 
dOMiaion of God. tat, tha book of natora ia not always viawad in a 
^ nocMtiva saosa avan by aany Christians, and Is kSm^s in naad of 
"aditiiig" by sacnlar huaaniata. 
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writing in lUO, Protestant theologian, Dietrich Bonhocffer, has 
offered en insightful analysis aboat the consequences of the virtual 
ebendoaaent of the natural order by Protestant theology: "The 
significance of the natural for the gospel was obscvrcd, snd the 
Protestant Church was no longer able to return a clear word of 
direction in answer to the burning questions of natural lifs. She 

tbes left countless boaen beings unanswered and unassisted The 

consequences of this decision were grave and far reaching. If there 
were no longer any relative distinctions to be aade within the fallen 
^ creation, then the way was opened to every kind of arbitraricess an^ 
disorder, and natural life, with its concrete decisions and orders 
was no longer subject to responsibility to God. The sole antithesis 
tr the natural was tne word of God; the Dstaral was no lonoer 
contrasted with the tmnatoral. For in the pceeence of the word of God 
both the natoral and the oaoatoral were equally rt—ieil. And this 
■eaat co^lete disruption in the doMin of natoral life.- 

With natural lew or coMon sense stblcs abandoned, statistics 
replaced old norM with new ones. I>r. Herbert Kataer, a proaineat 
oirth control pill critic has writtMs *Siologist Alfred Kinsey of 
the I94t Kinsey Bapert# and a pioneer of aodero sex surveys, and 
event goerd (Catholic educated] theologian Anthony Kosnik of the lf77 
report, 'Hoaen Sesoality,^ erred when tbey sought ethical noras of 
sexual behavior froB what the majority of people did. For all tbey 
knew, tbey aay have been Measuring the sesual activitiea of a sick 
society. 6erwioy# nader Hational Social>«a, exterainated Jews and 
other alleged inferior people, aa well aa 'useless eaters", but this 
did not aake esteraination an ethical noxm that corresponded to the 
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DAtars of MD as an individual or as a social aniaal*" 

■ot tbs abandonasnt of natoro as a ainiaal bobavioral non acJ 
goido also affects Catholic tlMOlogians as wsll. Tbs tsv. Charlss 
Coccaa of Catholic Onivocsityf a pcoalnont disscntsc froa orthodoi 
^ Catholic toacbing on birth control voold writs in m( that 

Tscbaological _and scisntific progrsss has changsd our wb9lo outlook 
on roality and ths world. Contoaporary aon doos not bow bsforo natoro 
and confora bis lifo to pattorn of natoro.* Two yoars lator in 
lf(t« wbon Fr. Curran would q»in national proiiinonco by oponly 
9^ loading tho dissont froa Pops Paul VI 's oncyclical, *Haaoa# Vitao/ hs 
A wroto, coosistont with bis pro-contracoptioo viows that/ *Hodorn aan 
doos sot find happioosr in conforaing to natoro... Contoaporary aan 
aakos natoro confora to bia v'athor than vico-vorsa.* 

This cooforaity of natoro to ana aoot oltoo ^tto^ptad by public 
boalth aad asdieal pcac tltiooors, so-calladf ^i tho vast offocts to 
asks tho world safo for badoniaa is pacoly dbiaorical. 

A aaro thirty yaaxs ago, thoro woro fivo cliaically apparoat 
wsas f oal disaasos. At pcasont thoro aro aoro thaa fifty disoaaa 
•atitios causad by at laast 20 aicroorgaaiaao or virnsoa that aro 
sosually traasaittad to childran or soraal associatos. Ectopic 
pcagnaaey, which can bo lifa-thcoa toning has ioccoasad i - Aaorica aad 
tho wostorn world. Storility has iacroasad aaoog yooog woa a n owor tho 
past 20 yoars. Corvical caaeor is ioecoasiog aaoag youogar aad 
yoaagor soisally liboratad woaoa. And hcqoirad iMoao Doficioocy 
fyadroao, a lethal disaaso for which thoco is no euro, has spcoad 
rapidly aa^ng hoaosasuals in AaoricSf and ha« aado Itsolf pcvsant 
aaong saioally indoigont hotorosoioals and cbildron aad othors who 
aro ionocoot victias of tho soiual rovol,:. 
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TlMM em coosidAcatioas pciot to th« cooclosion that not only 



victories arc accaly appacant onaa. 

Tbara ara tbcaa taasoaa for tbia. rirat, God tha rat bar is tba 
Aotbor of Mtoxa: (Mabraws 3:4]. Sacond, tba purpoaa wbicb Ha placad 
^in tbinga cannot ba daatroyad: |Cooaidar tba work of God: Cbo can 
)^ aaka atraigbt that ifhicb ba batb aada crookad7*|icclaaiaataa 7:13]. 

Tbird, God cooatitatad oatora to raapond to aaa'a actiooa in a 
^ proportional annnar: fl call baavan and aartb to racord tbia da^ 
againat yoo, tbat I bava aat bafora you lifa and daatb, blaaaing and 
otraing: tbarafora cbooaa lifa tbat tboa and tby aaad nay liva." 
lOaotaronoiBy 30ilf]. 

And frankly, it ia tba aoral noraa th«t iobera in natara that 
■any critica of tba raoant Vatican ina tract ion condaaning artificial 
tacbaological raproductioo aiaa coaplataly. 

7or asaapla, taka racant rolitiaar piixa vinnar Nr. Cbarlas 
Iran th iHHir'a own Syllabaa of Brrora, Tba Btbica of Hoaan 
Hanafactora- (HgLBSS^ 1M7]. va mtq^—tm tbat -noanea" 
will avoid botb tba rrankanatain cooaaqnancaa of aodarn rapcodnctiva 
tacbaology «nd tba aaxoal at raight jacket Vatican calitetas ara 
pxapariag tor aa. - 

Sorry, I aaat ba bloot. Hr. Kxautbanaar not only niaaaa tlM aain 
pointa, b J aanafactaraa aoaa of bia own wbicb ha procaada to 
■anipolata for tba anwary. 

Ha autaa tbat allowing aiparinanution on a pra-14 day old in 
vitro boaan allowa cliniciana to iaplant only tba "ba^t" IVH'a into 
woMn, and that without tha 14 day Una toaaing tha "aparaa" woald ba 



ia it not nica to fo^l Hotbar Natara, it ia not peaaibla. Any 
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micd«E. nor •over, balancing tb* social good of achieving fertility 
for a coupla offsats tha rights of say a "l(-call organisa*. Hy 
■adical sabryology book ILangaan, 1969] notes that at 4 1/2 days 
after ftortilixation researchers counted 107 cells. But of course, 
this sly injection of size as a criteria of who has rights obscures 
the real point, naMly, that the the lines drawn by the Deity as 
recognised by the Vatican challenge Nr. KrauthaeMer's right to draw 
his own "bright lines" of aoral denarcation. 

He decries involuntary sterility and the real pain childless 
couples eiperience, bat then fails to note the great nuaber of 
couples who are now involuntarily sterile because they resorted to 
allegedly reversible birth control or induced abortion both 
condeaned by "coapassionless" Catholic teaching. 

Lastly, be states that "Artificial sex (birth cootrolj is a 
challenge to a personal relationship*. Tes, with sore than SO 
venereal diseases including AIM — up fro« S in 19SS, a 50% divorce 
rate, one of three pregnancies aborted, and out-of-wedlock pregnancy 
rates higher than any tiae in OS history^ well, I have to egree. 

But to believe the birth control debate is settled ignores the 
sage obearvation of jl^ B epubli c co- founder, Walter Lippaann, who 
pointed out that back in the 30's the Christian churches, esp-tcially 
the toaan Catholic one instantly recognised that "whether or not 
birth control is eugenic, hygienic, and econoaic, it is the aost 
revolutionary practice in the history of sesua) aorals." 

Indeed, tha Church is saying "Not" to aan, because aan is saying 
"iol" to God. 

Or, ^et's take an allegedly Catholic critic of the Vatican 
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Instruction, ^ jfhinqton Pott *« own CoIomh McCarthy, whose 
spocial charin for aiarapreaanting things Catholic is nowhorc K>r« 
•vidont than his attaapts to critique, nuch lass nake sense of what 
tba Church says about sei. 

In bis coluan [3/14/t71 nr. McCarthy alleges that the *t«iperary 
occupant of Peter's Chair, John Paul II and bis assistant. Cardinal 
tatzioger, lack co^assion because they have .he courage tu say "no" 
to tecbnologicrl aanipulation and other barn y^rd degradations of 
biaaan procreation. 

How, coapassion aeans "suffe. , together with another", not 
eoguiescing or applauding efforts to "go beyond the liaits of a 
reasonable do«ioion over nature." ^oapassion Moreover, is only 
possible when predicated on a desire, respect, appcecietion and 
insistence on truth. When Christ wes told by the SMsriten wo«an at 
the «Mll that she bad no bas^^od, be replied, that as she bad had 
five previous "husband " end bar coxrent aala coiapanion was not her 
hasbaod, she bad spoken the truth end wes congratulated. And although 
•be could have stood on ber porsonel anguish in trying to find 
bappioas. children and fulfil laant, bar response was "I m— ycu are 
« prophet", end not, "Nb«re is your coapassion for ay eiceptions?". 

Bat, Hr. HcCertby thinks that when the Lord said "Mbat God has 
joined togatber, let not aaa break asunder." that the Deity wasn't 
talking to journalists or infertile couples. The Vatican was so 
beartless es o suggest "Adoption, verious fotas of educational work, 
end assistance to other faaili as and to poor or handicapped child- 
ren." — evenU which happened far aore often aaong infertile couples 
when abortion was illegal ^nd which journalists then applauded. 
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Cocioosly, botb in fstMX c«poctiii9 on this Mttsr and He. 
McCarthy's coluan, ao atntion is Made of tba 9r«at ouabcr of couplas 
who ac« now atari la hacauaa thay raaortad to alla9adly cavecsibla 
birth control or abortion — botb coodaanad by "coMpaasionlass" 
Catholic taacbing and botb of which "tachnolo9ias" hava incraasad tha 
nuabar of infartila, aarriad couplas* Evan tha "aaka JiMrica safe for 
hadoniaa" 0«8« Ccntars for Disaas« Control has ;id»ittad this for pill 
and lOD 'coaplications'* 

Corrmt astiaatas of tha nuabar of involuntarily starila ara 1 
in a*«ry 5-7 coapUs, or lS-70%. While not all such infertility ia r 
rt.^ult of a VD, and not all VD's causa infertility, "the trends car 
the last twenty years show a definite correlation between the two." 
effects also are felt by children as S^OOO newborns die each year 
froa group • streptococcus infection. (Keating, Carolyn, MC, "The 
lapact of Sexually Traoaaitted Diaeases on Hoaan Fertility.", Haaltb 
Care for Wammn^Jlntmxt^tLit^r . Vol •» pp 33-41, 1917) 

fet, tbe secalar response to these technological viola tiona of 
the aoral law are farther technological deviations to achieve tbe 
"wanted" baby after ao aany ail lions of allegedly "unwanted" ones 
have been diacarded or destroyed. And we end up with social 
principals like.UMLMlaried biological aotber who baa « duty to 
relinquish the child ahe b9re pursuant to a surrogAta aothar 
contract. Me also have in vitro "hatcheries" charging I3,S00 and aora 
for their petri dish e^fpariaants claiaing they ara aora soccaaaful 
than na:ure, but who "overlook" the fact that aa check-writing 
couples still aaintain conjugal rilations tha baby aay have reaulted 
froa natural conception! Tet the Vatican ia irrational and cloaked in 
error. 
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Lastly* Hz. HcCactby cUIm that only "Catholic politiciana" acc 
askad to act as tba "popa'a lobbyists sbovin) l«9islatucas around" to 
•Mct "church l«,s" porhars assistad by "PopaPAC" - tha Vatican's 
Political Action CoMitta* — all to tba horror A "Know Hothings"? 

In its raasonad conclusions tha Vatican Congregation coii«d upon 
not only principlas of Faith as found in Scriptara which do apply to 
Catholic politicians avan if torn of thM such as Governor Cuoao 
think otbarwisa. Also notad was a correct ana authoritative reading 
of the book of natare which is applicable tc 4II hnaan persons and 
which should be defended by the poblic authorities of any or no Paith 
as necessary for the individual and the ccMon good. 

rerbaps it is otherwise in Chevy Chas^, but lest Nr. McCarthy 
forg«U, gravity applies to both Catholics and non-Catholics. It is 
likewise with the aoral law. 

As e nation we w^re once respected and adnired for our ideals, 

aftttr the birth control fueled sei revolt, are aarely aovied 
for oor aachines. Presently, w* are in the position of poet Gerard 
Hanley Hopkine* incontinent lover who sought to derive the infinite 
froa the creatarely, bending nature as if it wttre a plastic object to 
be aolded by anyone brav« enoogh to try. lowever, in the Hound of 
Heaven, the idolater t acovers that: 

"I tOBpted all hie servitors, bat to find 

Hy own betrayal in their constancy. 

In faith to Hia their ficfclaness to ae. 

Their traitorous trueness, and their loyal deceit. 

To all awift things for swiftness did I sue... 
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Fear wiat not to evade aa Love wist to pursue. 
Still» with unhurrying chase. 
And unperturbed pace. 

Deliberate apeed, aajestic inatancy. 

Case on the following Feet» 

And a voice above their beat— 

'iaught ahelters thee, wno wilt not ahelter Ne. '« 

Laatly, I realise that in a culture which operates under no or 
very few Christian preauppositiona, indeed, finding Christian 
■otivatioo behind legialative conatitutiooally auapect iTitle XX 
USmSA) that auch obaerved My be diaaiaaed aa iaproper. 
levertheleaa, aa Pagan practicea aake further inroads, and as 
technological changea increaae the reach of certain social principlea 
there will be additional queationa to anawer. For exaaple: 

1, Although the ter« "surrogate aotber" la applied to the woaan 
carrying and conceiving the child froa her ovua, ahe ia not a 
aurrogate because she ia not the "aubstitute" aether". In fact ahe 
becoacs a teaporary concubine. How ia this not exploitative of woaen? 

2. flhat ia there to atop single woaen froa seeking the "services " of 
an in /Itro "hatchery" to conceive a child according to the eugenic 
specificstions she stipulatea? How ia this good for children? 

3* Should certsin wooen be prohibited iTroa atteapting thia, i.e. AIDS 
antibody poaitive carriers, lesbians? And if ao what criteria ere to 
be uaed? 

4. How are aarried couples protected froa deception and paying for a 
child production service they never actually receivei in the case 
where they undergo petri dish fertilisation with subsequent 
iaplsntstion for s child they "naturally" conceived? 
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5. Vhmt research is being conducted by the National Institutes of 
Health that would result in the developaent of an "artificial womb" 
for huaan gestation? If it is being done, under what authority is it 
carried out, are you prepared to recownend that the Congress halt 
this? 

The above are only a few of the many questions that =an be asked 
because of recent technological innovations affecting human 
generation. 

A aeasure of how far values and attitudes have cose in this area 
would be legislation prohibiting the practice of "surrogate 
■otherhodd" . If this could not pass, neither would any proposals 
dealing with in vitro fertilization — so far froa the noras of the 
"natural" have we coae. Unless the practice of SH could be abolished, 
there would be no practical chance to abolish IVF for aarried 
persons. The Vatican Instruction aakes it clear that in countries 
whera the practice of abortion is widespread such efforts at re* 
establishi&g the integrity of the aarrlage bond would be difficult. 

But, given the present "realities" of social attitudes being 
craditioned by a widespread acceptance of artificial birth control, a 
Bod«st approach would be a bill containing the following provisions 
and rationala: 

Under the Thirteenth Aaendaent, not only slavery, but the badges 
and incidencas of slavery aay be abolished by the Congress. If the 
situation of "surrogate aotherhood" is not a case of child selling 
and therefore a badge and incidence of slavery, nothing is. 

Tha claia put forth by surrogate aotherhood proponents that it 
is a service, i. e. aerely renting a woab, that is being contracted 
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for, It mist be asked why such 'contracts* can only be fulfilled with 
the delivery of a child treated in this case as a chattel? 

Accordingly, the U.S. Congress has a duty to abolish such 
practices within the utilizing the following criteria: 
Ca.] Agents who procure the services of woaen for SN should be 
subject to a fine for the first offence and a fine and or prison 
sentence for the second. 
Cb.] No penalty for t prospective SH. 

Cc.] Procuring or atteaptlng to procure a SH should be an offence 
with a fine. 

[d.] Any SN "contract" should considered null and void "ab initio" 
The SH reatrlctlons ahould apply whether the atteapt to procure a 
baby via SN occurs In the US or abroad. But this restriction should 
apply only to US citizens. 

[e.] Prohibit the Interstate advertlalng of such SH "services*. 
Cf.] The SN prohibitions are to apply only to tboae artificial 
Inaeainetion techniques [In vitro fertilization and otheral 
regardleaa of who la the donor of aale or feaale gaaetes. 
Conventionel adultery or slaple fornication would not be covered. Nor 
«#ould in vitro fertlllzetlon of a bona fide aarrled couple be 
prohibited. However, if a blgaaous aarrlage ahould be entered into to 
evoid the SH prohibition, that should coae under coverage. 
Cg.] Child aelling la to b« prohibited. 

[h.) The bill ahould not oover oonventlonal adoption of children 
where aedicel or other Incidental eipensea ere covered for a woaan 
who plaoea her child for adoption. 

Cl.] Violation of the SH prohibitions should render any physician or 
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institution ineligible for federal funding. Fines and punishments 
should aUo apply to such institutions, physicians, and others 
involved with the prohibited SH in vitro process. 
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Mr. Morrison. I want to thank you all for your testimony. I have 
a couple of questions. Td just like to comment at the outset that 
what distresses me most sdiMUt this hearing is that activities that 
are so well developed out there in the world already, are still the 
source of quite a bit of difference of opinion as to what jur public 
policy approach ought to be. 

It seems to me we have a pretty substantial time lag in our will- 
ingness and ability to decide what we tliink and that runs the risk 
that a lot of interest will grow up around the practices before ap- 
propriate levels of government make judgments about these ques- 
tions. 

Mr. Robertson, I was struck by the expansiveness as a believer 
and practitioner of Constitution^ law in my life, I was struck by 
the expansiveness of your Constitutional analysis. Were you really 
meaning to say that the procreative right, in your view, the Consti- 
tutional parameters of the procreative right really reaches to the 
point of making, going beyond what the person can really do Um 
or hercelf, but a right to engage any other person or any other 
technology in order to realize one's biological destiny? 

It seems like a very expansive definition. 

Mr. RoBBRTSON. I did mean to say tiiiat. Tm not sure it's as shock- 
ingly expansive as perhaps it was experienced when one considers 
it step 1^ step. After all, with the married couple we certainly 
allow the married couple to use physicians in child birth and obvi* 
ously physicians to create conception in in vitro fertilization. That's 
bringing someone else into it, but of course, you're raising the ques* 
tion about bringing in the third party who provides sperm or egg 
or surrogacy and my point is that if we take seriously the notion 
that married couples have a right to procreate, and examine that 
in the context of when they are infertile and look at the values 
that underlie the right to procreate, it would seem that those same 
values would be realized by allowing them to use the assistance of 
a willing donor or surrogate. 

Mr. Morrison. When you say the values, what are you under- 
standing to be the values that underlie the Supreme Court's deter- 
mination of that privacy right to procreate? 

Mr. Robertson. The right to inarry has one of its main purposes 
as procreation. Secondly, the great importance that procreation has 
for individual identity and personal fulfillment in marriage. It's 
those values that would underlie the recognition of a right of pro- 
creative liberty by coital and non-coital means. 

Mr. Morrison. Do you think it's a biology point? 

Mr. Robertson. Well, it's a 

Mr. Morrison. I mean, if it went to the value that was recog- 
nized by the Supreme Court, there was ultimately biological. 

Mr. Robertson. Well, it's rooted in biology, but it obviously has 
an important social dimension that the purpose or a main function 
of marriage is a reproductive arrangement. Indeed, society at- 
tempts to channel reproduction through marital arrangements. 

Mr. Morrison. But we're talking about circumstances where re- 
production by normal biology doesn't occur. 

Mr. Robertson. Right. 

Mr. Morrison. And so, ycu know, whatever that's about, why 
ever that occurs, that's the circumstance and now what I'm trying 
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to discover is what value you think it is that the Supreme Court 
and we all should honor with respect to the Constitution and what 
that means about what the— I mean, you're basically defining what 

the State wmot make decisions about 

Bfr. RoBDmoN. Bight 

Mr. MoftsisoN [coptinuingj. Because of the broader decision 
that s been made in the Constitution to protect some value and Fm 
trying to find oat from you what, exactly, that is and I'm still con- 
nised. 

Mr. RoBKBTSON. It's the same value that is recognized in recog- 
nizing the married couple's ridit to reproduce coitally. Why do we 
recognize that? Because theyre married, th^ want to reproduce, 
th^ want to have a fiEmiily. Now, the mere met that by Inological 
accident, the man cannot produce sperm or the woman^ tubes are 
blocked, I don't see why that should deprive the couple of the r^t 
to acquire children if there are means avaflable that will alfow 
that to occur, such as the use of a sperm donor or the use of in 
vitro fertilization. 

My point here is that the interesto of the couple in forming a 
family are the same, whether or not they are fertite. They have the 
same psychological and Inological and social interest in forming a 
family whether or not they are able to do so physically. 

Thus, if there are means available to assist them when th^ 
cannot do so physicallv, it would seem that those means should get 
the same protection that coital reproduction does, especially when 
those means will lead to offspring biologicedly relatedto one of the 
partners. 

Mr. Morrison. Do you— I think you said something about this, 
but Fm not sure I caiyht where you drew this line— ^ you draw a 
distinction between yrmat the government will provide fmancial as- 
sistance for and what the government caa r^ulate? 

Do you agree with the ^preme Court? Do you agree that the Su- 
preme Court is correct in the McCmy case about Federal funding 
versus 

Mr. RoBBTSON. Yes, ves, I do. 

Bfr. Morrison. That'lB a matter of Constitutional law, not as a 
matter of whether that's the law because that's what th^ decided. 

Mr. Robirison. Right. As a matter of policy, I may ^aagcw with 
it. I thmk that is very sound Constitutional law and once the Su- 
preme Court worked through those cases, I think that stands up as 
a very sound position. Our Constitutional righto are negative 
rights. They are righte against governmental interfermce witti pri- 
vate choice. They are not positive rights to have the government 
provide vou with 

Mr. Morrison. That's not what th^ decided in the First Amend- 
ment cases. 

Mr. Robertson. 1 to differ with you. I certainly had a right 
to come here and testify, but I certainly didn't have the right to 
have the government pay my fare to get here. 

Mr. Morrison. No, but th^ve decided the subsidy questions dif- 
ferently, I think, in the First Amendment context. 

You accept that as the proper bounds? In other words, govern- 
ment support is not what you are talking about. You're just talking 
about government interfermce. 
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Blr. RoBKSTBON. Yes. Which seems to me to be the foctor in 
this area, the people proposing. The Vatican statement says the 
government should come in and ban all these techniques and my 
point is, you can't constitutionally. 

Mr. McttinoN. Bfs. Andrews, I was trying to pick up your line of 
difference with Mr. Annas with respect to the concern about the 
ri^ts of the third party surrogates, m the surrogate circumstance, 
the contractors. 

Are you satis fi ed that normal contract law protections are suffi- 
cient in these areas to protect the interests that are at stake when 
somebody enters into these kinds of activities, these kinds of trans- 
actions imd these kinds of obligation^ 

Ms. ANratBWS. I think in most instances, but I would be more 
comfortable with State legislation clearly setting out who the le^ 
parents are and providing mechanisms to assure the imrties amd 
where I differ with Mr. Annas, is in suggesting what shape that 
State legislation should take. 

I think the State legislation should recognize the pre-conception 
agreements and Bfr. Annas is saying that the State legislation 
should always indicate that the gestational mother is Uie 1^^ 
mother, even if she's carrying someone else's ei^bryo. 

Mr. McHuuaoN. And I guess I want to understand, why do you 
think that that is a— from the standpoint of the well-bcdng of the 
child and social interest, why do you think that that is prrferable? 

Why will that give us a better outcome? 

Ms. Anikrews. Because it doesn't leave the children in limbo. I 
mean, that child when we get back to talking about, as Professor 
Robertson has, the importance of child bearing in a relationship. 
The child bom to a surrogate mother is only on earth because of 
the relationship of the couple who had wanted that child. The sur- 
rogate hasn't made a decision to have a child as part of her family 
when she goes into it and so I think we need to recognize that ri^t 
of the co^iple. 

It's not like an adoption situation. I think the worst situation for 
the child is to be in litigation and so you have to decide if 

Mr. Morrison. But it's like an adoption in the sense of the deci- 
sion of the couple that wants the chdd. Thev've chosen to fi^ the 
child to be biologically related to them, which some people think is 
more important than others, but in any case, that's their decision. 
But the/ve still decided that they can't have a child by, I guess 
what we would call the usual, unassisted fashion, but they want a 
biologically related child, so they're using a surrogate. 

But th^'ve made the decision to have a chud, which is very 
much like a decision to have an adopted child, because they need 
the assistance of some third party or a series of third parties. 

Ms. Andrews. It's not at all like the decision to have an adopted 
child for the husband whose biological child it is. It's not like an 
adoption, the woman is prwnant and she has the genetic link to 
the child, so I think the difference from the viewpomt of the child 
is that if ^ou sav the surrogate could change her mind, diat means 
you're gouiR to have the Baby M jase over and over again, because 
a biolofficai father has a riffht to contest custody. It's not good for 
the chfld, even if the couple who have temporary custody of the 
child ultimately get it, because of the tension and anxieties of 
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having to go through years of litigation to determine who your 
parents are. 

We have to choose one side or the other. Tin in favor of choosing 
the couple rather than the surrogate* wb^ husband had not 
planned on rearing this child. 

Ifr. McmusoN. Well, what we choose will determine kind of what 
behavior wiU be. I mean, in a sense, picking out a particular dis- 
pute where we have fisuled before the met to choose therules of the 
nine, it s a little unfisur to pick on that as an example of how 
things go because I assume people will— because one of the con- 
cerns IS that people's behavior has been skewed by the way the 
rules exist. 

I guess what Tm trying to understand is, you don't— I guess the 
concern there is about the surrogate mother's choice at the point of 
fertilization 

Mb. Andbews. I'd like to see massive protections of that choice. 

Mr. MoasisoN [continuingl Is that it is by defmition an unin- 
formed choice. I mean, that s the argument on the other side or 
that it is likely, in many cases, to be an uninformed choice such 
th^ the person making; it will feel coerced at a later time. 

Ms. Andrews. I thmk that really demeans women to suggest 
that they're incapable of making an informed decision. I prefer 

Mr. Morrison. Well, we make that kind of decision all the time 
about people being— their state of mind or their state of condition 
bemg such that they can't make an informed judgment. 

Mb. Andrbws. But you're doing it here on sex grounds. We don't 
say that about roerm donors and many sperm donors later feel re- 
morse and would like to see the child. 

Mr. Morrison. Well, maybe we— I don't really know. I'm not 
drawinff that particular line and if you want to try to develop that 
hne, Id be very happy to hear it. I'm iust getting at where you 
drew tiie line and you re not concerned about that. 

You believe that we can enforce a set of standards on that con- 
tractual decision such that we should then enforce that contract 
absolutely like we enforce the termination of parental rkhts 
against all the world and that we should also allow that to be a 
compensated— financial transaction as well as an agreement that's 
binding just without consideration or without any substantial con- 
sideration. 

Ms. Andrews. Sure. 

Mr. Morrison. That's your position? 

Ms. Andrews. Yes. 

Mr. Morrison. And I guess what I'm still asking which I haven't 
heard yet is, why do you think the decision at that point as op- 
posed to the post-birth point is more protective of the ultimate good 
of the child, which I assume we have to be concerned about here 
ultimately, because that's the unprotected party, the one non-adult, 
non-participant, non-discretionary party. 

Ms. Andrews. Well, I think that vou can't then have a mind 
change provision unless you say that m all cases where a surrogate 
changes her mind, she and her husband get the child and there's 
no quMtion about it, because it's got to go to one couple or the 
other. I m jusv trying to get it out of Court which is the worst possi- 
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ble situation for everybody and which has the parents spending a 
lot of money they could otherwise spend in important activities 
raising that child. 

So, I think in terms of leaving it open to you as a polipy maker, 
vou have to make a choice going in which familv does that child 
belong to. I think since the intentions were for wem to belong to 
the infertile couple's family for whom this may be the only way to 
^et a child, that that's where my poliqr^I would put poliipy, but I 
just don't want it in 

Bfr. Morrison. Yes, I think of courre it's always possible to go to 
Court, because people can behave in such a way as to force some- 
body to come and get the child and no matter what rule we make, 
it will be a rule that ultimately, in some circumstances, wiU have 
to be litigated. 

Ms. Andrews. It's pIso, you're more likely to get women who will 
be harmed by this situation if you give them a second chance. 
Women who aren't certain about whether thev can go through 
with it may get involved with surrogacy thinking ihey have a 
second chance. 

There's already been one instance in which a surrogate tried to 
extort more monev on the claim that she could change her mind 
and keep the child. And so, I think I can't say that any of that is 
really in the child's best interest. 

Mr. Morrison. I want to give the gentleman from Louisiana--do 
you have a question? 

Mr. HoLLOWAY. No. 

Bir. Morrison. We're going to have to close out this hearing. I 
appredate that this could~we could do this all day. It's been veiy 
interesting and I appreciate your testimony. I must say that from 
^ perspective that I come at some of this, the ease with which the 
biology triumphs over everything else in these considerations, 
strikes me as very much something that acts against a lot our 
interesta in other areas and vou're basking your whole Constitu- 
Honal interpretation of the family integrity Une of cases, reeMy 
concerns me a lot since it comes down to just biology. 

Ms. Andrbws. Well, one thing that should be clarified is that 
moat people who uw these techmques would prefer to adopt if that 
were possible, but they have found harriers, you know, a three to 
seven year wait, or thev're too old or whatever, and so 

Mr. Morrison. Or the babies aren't the right color most of all. 
Lets face the reality, that's what we're talkuig about more than 
anvthing else. There are plenty of healthy, non-white babies avail- 
able for adoption. 

Ms. Andriws. Well, you know, part of that is a problem with 
State law, even ii* your State, white couples who want black bdi>ie8 
aren't allowed to adopt them. 

Mr. Morrison. I know that, it's-^t it seems to me there's a lot 
going on here that, I mean, I think that some of the testimony re- 
ceived earlier about the underljring causes erf some of these prob- 
lems that haven't got the attention that the high tech solution to 
the problem gets, is a persistent problem we have on this issue and 
some others. 

I thank you very much for your testimony and the opportunity 
to hear from you. 
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The hearing is a4)ourned. 

(The Committee luQoumed at 12:57 p.m.] 

[Material submitted for inclusion in the record follows:] 

A Pact SHnSuiAcmsD inr CoMMrrrn BfnioftiTY 
or vmo nmuzATiON 

Definiiion 

A woman it pnt o& hormonal tharapy to atimulate egg production, then her em 
an harveatad and fartiliaed with her hiuband's apma (or from a spem bank donor) 
m the labontory. 42 to 78 houn after the laparaKOfiy, aeveral of the fertaliaed eni 
^ ^ original donor or a aurrosale mother. In vitro 

for "m glam"), onoe known as tert-tube frrtiliiation, ia commonly racom- 
mended Cdt women with iome abnormali^ or blockade in the fallopian tuba. 
4 key methoda: 

(1) wife's V can be fertiliaed by husband's sperm in the petri dish and im- 
planted in the wife (2 patents) 

iZ> anoUier woman's «u can be fertiliaed by husband's sper m in the petri dish 
and naplanled in the wife (3 parenta) 

(3) another woman's w can ber fertiliaed by another man's sperm in the 
petn dish and implanted in the wife (4 parents) 

(4) another woman's egg can be fertilized by another man's sperm in the petri 
dish and implanted in yet another woman, then raised by family that oricinallT 
deaired child (5 parenta) 

Oiher hey definiiionB 

g^yK the infent during the 2nd through 8th week after fertilization 

Infertility: the inabili^ to fertilize Mgs among men is usually due to low qierm 
of^<hM tofc^iiT^^age ofwomen's eg^i to become fertiliaed is most 

CrymseivaUon: a meUiod of freezing for later use embryos that remain after an 
initial unrtutation attempt (Uiere are many audi clinics throughout the country, 
indodmg nufex County) Embryos or sperm are fh»en at a temperature of approod- 
matdv -200 C m hquid nitrogen; when needed they are Umwed slowly and trans- 
fmed mtoare cqaent'a uterua. 

I^pansoopy: a teleaoope-like instrument is inserted throi^ a amall incision in 
thepatmts abdomen, which enables doctors to see the ova; then a long, thin 
neeue is inserted through a second inciskm, and ova with surrounding fluid are 
weftiUy removed and pboed in a laboratory dish (petri dish). (Note: in some cassa 
thisdoes not woric and aeveral otiier new technotogies have been developed for Uwae 
exceptions.) 

To^J^ Baby: baby bom through in vitro fertilization 
BOiMyo replacement: when the embryo is returned to the donor 
Embrvo tranafer when the embryo is implanted into a recipient other than the 
donor of the ovum (i^e. egg) 

SJEY PACTS ABOUT IN VmtO POTIUZATION 

Fust baby bom using in vitro fertilization was in 1978. Approximately 1000 chil- 
dren have been bom since then. 

InfertiUty affecU uprm^^ 15% of all married couples in the United 
oUimr-mn estimated 60% due to female infertility and 40% due to male infertility. 
Aniong the ressona for increaaing female infertility is delayed childbemring 
^-^nskaoftubeUockageafterHeSO). 

toce ^jf^SL?""*^ married women aged 20-24 also increased, 1^ 1T7% between 
Ivoo and IW2. 

DifTerenoes of opinion on "success" rate. Most commonly mentioned ratas are 
those given for docfna in IVP programs with "success" rates of 80-90%. That 
means that whife implanUtion successfully occurs only 20-30% of the time, that by 
repeating the process 4-5 times, 80-90% eventually are "successful." This rate ia 
aimilar to natural birth. 

3 different super-ovulatory dru0i are used to stimulate the production of more 
than 1 ovum during a cycle (domid. HOG and periTnal). Many IVF (In Vitro Fertil- 
mtion) phyaKians believe that the likelihood of one or more embryos implanting 
intoa uterua increases with the number of embryos replaced, but some limit that to 
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3 iinoe as mmy m 15 have npoitediy hetn retrieved and the health hazards of mul- 
tq^tebirOMoatweifh the benefits. 

The fint suoomful birth of an animal born from an embijo which had been 
firosen was that of a mouse, reported in 1972 bj British scientist Dr. Darid Whit^ 
tingham. Since then he has reportedly achieved a suooesnful birth rate of 70% after 
implanting more than 10,000 mouae embrw whidi had been frosen. In some cases, 
the embiyos had been froaen for 7 years Wore beiqg implanted. FoUow-up studiBs 
of mice bm from cmbryoa implanted after 5 years of snch storage indicated that 
these mice and their offimring were normal 

In 1984 two hnman innnta were bom from emb ry o s which had been froaen. 

JO to 50% of the embiyoa do not survive the thawing proosss. 

1979 Univeraity of Wisconsin survey found that 70% of doctors ken> no records of 
the identities of the sperm donors, so it is not readily possQ^ to identify a donor 
who has paased on a diseaae or d^ect and tn ceaae using hiuL (Source is Lori An- 
drews in an August 1984 American Bar Association Journal article. She is a witnem 
at this hearii^. 



Affords childless couples the chance to bear children, which they may not other- 
wise have. 

Biomedical scienoe is conatsntly teaching us new beta about ourseifes and bio- 
medical technriogy is providing ua as persona with new capacities to control our en- 
vironments and to make genetjcally-transmissiMe changes in ourselvea. 

Dr. Leroy Walterr Hie nature of the tedmolcgy itsdf is lem important than the 
social and pcrfitical uaes to wbkh the tedmokgy is put (His argument is that the 
debate should not be the technology but how some propose to use it) 

PrafosBor Joseph Fletdier He wdoomes the new and artifidal modes of reproduc- 
tion aa a much-needed alternative to what he calls the tiaditionai cwtal geststionsl 
method. He arfues that only bjr employittg audi new methods «rill we oe able to 
"end reproductive roulette" and hepn to reduce our ovendielming load of genetic 
defects. 

Poasible oompiehenaive national program mi^ work comparing cards from 
varioua tests wnen marriace lic ens es are apfdied for. Ihe couple could unite anjrwav 
but on the condition that Denmark makes that stmlizatioc is done for one or botii 
of them. And they could still have diiklren by medical and donor aasisfnnce, bypasi 
ing their own finuty fertility. (Joseph Fletcher) 

No 

Replaces conception that originates from a natural intercourse with that of vi un- 
natural origin* conception in • dish outnde the body. 

Professw Ramsey: "We shall have to assess in vitro fertilization as a long 
^ep toward Hatcheries; that is extracorporeal gestation, and the introduction of un- 
limited genetic changes into human germinal materisl while it is cultured by the 
Conditaoners and Predeatinalors of the fiture." 

Vatican document titled "Instruction on Remct for Human Life in Its Origin and 
on the Dipi^ of Procreation:" In vitro fertiuzstaon between husband and wife is 
unaooeptable becauae "even if it it conaidered in the context of 'de facto* existing 
sexual relatione, the generation of the human person is olirjectively d e p r i ved of its 
proper perflsction: namefy, that if being the restut and fruit of a coi^ucal act" 

CatlMrfic theokgian Michael Novak: The document's main thrust to deflsiid a 
human right never before articulated in such detaU and clarity: the human ri^t of 
a child to be bom to two married persons throu^ the mutual gift of their bodily 
and personal love for one aitother." 

Lutheran theologian Richarl John Neuhaus: "I dcn't think it*s the definite word, 
but it's a marvekiiMly good stsrting point for discussion ... it seems to be a limited 
definition of the act of kive but one is challenged to eak, if you expand the act of 
love to separate love from the act of procreation, then where do you draw the line? 
It baa raissd a challenge to all of us to be more precise." 

(i) What kgal MtaiuM nhould an embryo have? Should it have all the legal righte of a 
human being? 

This is especially complicated in view of freezing of embryos for indefinite periods 
of time. 
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prorakm should be made for embryos in the case where the donors sepa- 
rate or die? 

Ifthe donors die, as they did in an Australian plane crash in 1983, and if the 
enibw) is implanted and later delivered, what are the inheritance rights of the 

(SJWhomehildiMU? 

u^^^^ niinois case Doornbos v. Doombos the court held that even if her 
husbaiidhad consented, a woman who underwent artificial insemination 1^ doaor 
^J^f^ ^ adultery. Bfore recent court rulings hold that if a married woman is 
art^oally inseminated with the consent of her husband, the child is the legal child 
of that eouple. 

Manr state statutes specifically provide that a man is not the legal father if he 
furnisbes qienn for artificial insemination of a woman idio is not liis wife. 
(4) Ind^foidenee for women 

Jane l^tes, a pQFchother^rist founded Single Bfothen by Choice. "Rehitionships 
now ara disposaUe. Fbo|^ q>lit. Being a parent is a place to work out intimacy 
whm your partner can't leave." 

Women no longer have to settle on a man just because time is running out on 
their biolQgical dock and single men can seek a surrogate mother if they do not 
wan; the en t angl em e n ts of a wife. (Life m a ga zi ne cover story; June, 1987) 
:5J Who thould be neponeible for the caeU of IVF? 

Itony rasaaichers believe that the Federal Government, which funds tne maior 
portion or all biomedkal research in the U.S. should sun)ort IVF research. 

"Just as there are peo|de vfho would like to buy a fine car and have to settle fbr 
mnething dae, so there are peofrfe who cannot afToid thas."— Dr. Howaid Jones, 
Eastern Medical School in Norf<^ 

ASTIFICIAL INSnnNATION 

DefinUion 

■*.??^S anonymous donor provides a common solution for a male infertil- 

ity j^roUem. Increasingly, sperm banks are freezing supplies so that, fbr instance, a 
ooufrie mbo want more than one child can go back several years kter for a second 
UMemination from the same donor, making their child true ^linga. 
Key facte 

Thousands of births (3576 in 1977) by this method. 

95% inoiwsurvey were because of male infertitity (New England Journal of 

P'**^ ^ Artificial Insemination try Donor in the Unitwl States," 
Blarcn 15, 1979). 

40% of the doctors surveyed have provided this service fbr reasons other than 
•^flHSr «>*wer including those husbands who feared transmitting a genetic 
disease. (NEJ of Medicine). ^ ^ 

1()% of the doctors in this 1977 surv^ inseminated single women (NEJ of Medi- 
cine) 

62% of doctors who selected their own donors for pati«)ts used medical studento 
or hospital residento (NEJ of Medicine). 

Most doctors attempted to match at least hair color, skin color, eye color and 
Z^^^JS^ ^ ^ considered religious or ethnic background and blood 
qrpes. (NEJ of Medicine). 

Most doctm who kept track of this information (and fewer doctors answered this 
question than any other) had never used a donor fir more than 6 pregnancies. Ap- 
proumately 6% had used donors for 15 or more pregnancies. (NEJ of Medicine). 
^fecial problem with this method of birth 

^^L^^'^^HL^^ recipients may result in inadvertent consanguinity 

or mbiMuig. This complication could occur if two peo|de mated who unknowing^ 
. S"? or if a recipient was inseminated with the semen of 

a relaUve. Either may occur accidently, since the identify of the semen donor is 
almost alwavs concealed. 

Confidentiality of donors also raises problems relating to possible future questions 
m^ng to adoption, genetu: counseling, psychologic needs, and other such ques- 
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" 'Onoa upon a time there was a man and a woman. They met, fell in love and 
married. And very soon they decided to have a family. They made love, and within 
a year, their first child was bom. That one was very soon followed by others. And 
they lived hapmly ever after.' THIS IS A FAIRY TALE. For millions of people in 
America in it is as patently fantastic as Sleeping BMaity"—Ldfe mmgmjin^ 
cover stofy, June, 1987 

"Clergy who have talked often ci the family as the linchpin of life now say that 
th g- want to restrict how families can be created." Life, 1987 

Procreation is separated from sexual intercourse but in some cases only when the 
couple has determmed that sexual intercourse does not lear^ to procreation in any 
caae. In these cases, some see the physician functioning as a kind «tf early midwife, 
helping the couple with ihp beginnings of thp pregnancy rather than with the deliv- 
ery of a fully developed fetus. 



From "Instruction on Respect for Human Life in Its Origin and on the Dignity of 
Procreation": 

"The fidrii^ of the spouses iu the unity of marriage involves reciprocal respect of 
their right to become a father and a mother only through each other " 

"HeterkMRNis artificial fertilization is contrary to me unity of marriage, to the 
dignity of the wpoattM, to the vocation proper to parents, and to the child^ right io 
be conceived and broiuht into the worlci in marriage and from marriage." 

"The fertilization of a married woman with vhe sperm of a donor different from 
her huriMUid and fertilization with the husband's sperm of an ovum not coming 
fnm his wife are morally illicit Furthermore, the artificial fertilizat'jn of a woman 
who is unmarried or a widow, whoever the donor may be, cannot be morally justi- 
fied." 

"Homologous artificial fertilization, in seeking a procreation which is not fruit of 
a specific act of coi^ugal union, objectively effects an analogous separation between 
the goods and the meanings of marriage." 

"Masturbation, throu^ which the sperm is normally obtained, is another sign of 
this dissociation: Even when it is done for the purpose of procreation the act re- 
mains deprived of its unitive meaning: 'It lacks the sexuf itionship called for by 
the moral order, namely the i^elationship which realizes fiiil sense of mutual 
self-giving and human procreation in the context of true lov " 



A surro^te motherhood arrangement generally involves a couple that is infertile 
or otherwise unable or unwilling to bear a child, and a woman, contracted by the 
couple to bear the ch*ld for them. 

In the process, a woman, or surrogate, is impregnated by the semen of a man who 
is not her husband and agrees to turn over the child bom as a result of that action 
to the child's father and his wife. Although circumstances of particular cases can 
vary, the parties generallv sign a contract setting out their various rights and re- 

risimlities, under which the surrogate mother agrees to relinquish all ri^^ts to 
child after birth, in exchange for a fee (typically 110,000) and payment of all 
legal and medical expenses. The father's wife is not usually party to this contract, to 
avoid possible violation and prohibitions against "baby selling," but goes on to legal- 
ly adopt the child as her Twn, after her husband's paternity has been established. 
Following this action, unless otherwise provided by contract, the surrogate mother 
has no legal ri^t to further contact with the child. 

Other types of surrogate mothering arrangements exist, such as those between a 
surrogate and a single male, an unmarried couple or a single woman whv can not or 
will not carry the chi^i and does not want the burden of a spouse. For the most 
part, however, surrogate arrangements involve a couple and a woman to act as a 
surrogate. 

The use of the term "surrogate" for a woman who is the genetic and gesta- 
tional mother of a child appears a misnomer to those who feefthat the adoptive 
mother is actually the surrogate for the biologic mother, who has given up her 
chikL 

Specifict of the proce$$ and contracting procedure 

When the wife has been determined to be infertile (or has problems that preclude 
pregnancy) and ixenerally after other methods of fertilizatioii have been exhausted, 
the couple may seek legal and medical advice for an arrangement with a surrogate 
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mother. A lawyer is charged with finding a surrogate and preparing the legal docu- 
menU for the procedure. Generally, these documents arrange payment of the surro- 
clwrily that in return she must turn over the child and all further respon- 
^aI^JH^^ provides that the fother has the right 

to demand that the mother undergo amniocentisis to determine if the fetus is de- 
l^mS^m!^^ ^ mother have an abortion based on the results of the 

u t J iS^* financial arrangements may vary, most set out a schedule of payments 
shouM the mother miscanry or give birth to a stiUbom child, in addition tothe pay- 
ment of aU medical and legal expenses. The father is usually thought obligated to 
accept a physicaUv or mentally deformed child, although this may not be specifical- 
ly speued out in the contract 

^^^^^J^^ !L!S^ ^^^^^^^ mother is artificaUy inseminated with the 
SOTen of the tmttactva^ h<..sband. By contract, the mother is bound not to have sex 
with anyone dimng tbi, process until her pregnancy is confirmed. Her actions, 
jatmg ^drinking habits, and other aspects of her personal life are controUed by 

u-^r^ and the father may disclaim responsibiUty or default on the contract 
subject to the mothers observance of the amtractual obU^tions. 

After the Mrth of the child and the determination of its health, the mother has a 
certam period (depending on the contract and the state law) in which she may re- 
crasider ramnderuig the child. Once she decides to relinquish lesponsibUity for the 
infant and the fattier's paternity is w^lished, the process of adoption by the fa- 
ther's wife may take place, thus the couple takes the cfcld as their own. 

KSY PACTS ABOUT SUSIOGATI MOTHERING 

i^^timated 600 surragocies have taken place in the United States to date. 

♦ii^r^*5I2Li"l!I!5!I3^ P™**" ^ surrogate mothering for which 

thm IS legal prscedentm the United States. 

Often, •unogate mother arrangemento are handled infonnaUy, where all parties 
know each other (e.g., a women decides to bear a child for her infertUe sister). These 
S^^!^*2^^?J*iL?^*"?* law with regard to such mattere as which names 
g>on the hrth certifiaite, Uie need for adoption and the termination of parental 
rights and ftnancial and other obligations. 

OnCOGRAPHICB OP SUaaOGATB MOTHEBS 

Surronte mothers average 25 years of age. 

i^re than 60% of surrogate PiOthers are married. 

Om fifth of surrogate mothers are divorced. 

One fourth of surrogate mothers are single. 

57% of surrogate mothers are Protestant 

42% of surrogate mothers aie Catholic. 

One half of surrogate mothers are high school graduates. 

One fourth of surrogate mothers have school^ beyond high school. 
7%e "Baby M" Cam and iu kgai and ethical con$idemtion$ 

In th« weU pi^licized Baby M case, Maiy Beth Whitehead entered into a standard 
Ef'32Sl^'SSfSS?5 "«'?««»ni"VPebrauiy 1986, under whkh Mrs. Whitehead was 
m^^A^^V^^ ^ to a fiil term baby Ricahaid Whitehead, Mrs. 

2^^fI^V?Vj5^^i5*^t?^i**^ ^ ^ <»n»«n^ ^ artificial in- 

Si^iS^Kr ^"^y^ hw wfe, so that he was not to be considered the 

father of the child bom to his wife. Mrs. Stem, the prospective adoptive mother, 
was not par^ to the contract to insure that no prohimtions against baby selling or 
ttop^rmratof money in connection with the adoption, were violated. Whenthe 
♦ m March of 1986, Mr. and Mrs. Whitehead signed an wknowl^»! 

ment of Mr. otera s paternity. 

Mrs. ^^litehMd became despondent alter turning over the child and gained the 
«eiTtts pwmission to see the child for a week. RaUier than retuming the child to 
the contracting parents, she fled to Florida with the child for several months. 
7%e coord's decision 

v.i?H*^J5i!IILil!rS ^^StTu^!!^ Sorkow upheld the contract as 

2}iTf**ISa?^ ^ Whitehead^ parental rights and awaitled custody of the 

1^ t^A^^iSP1!iI^^^^}^^' *? ^ he ruled the con- 

trs^ mvalid, the case would have reverted to a standaH custody case in which the 
dedsion between parents is based on "the best interest of the chfld." In his decision, 
ftiS?. HL^ji^^?/rt the baby's best interesU would be met by the 
Stems. Ite found that the Stems would provide a loving environment and opportu- 
mty for higher education. The judge further cited Mrs. Whitehead's implunve be- 
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luvior, indudinff threats to kill the child rather than return it to the Stems, the 
claim that the child was her husband's, despite his vasectomy some vears previous- 
ly, and her removal of her son from public school without even r otiMng his teach- 
ers when they fled to Florida. 

Concem$ noted in the decision 

1. That the child will not be protected. 

2. The potential for ezploitetion of the surrogate. 

8. The Alleged denigration of human dignity by recognizing auv agreement in 
which a child it produced for money. 
4. The undermining of traditional notions of family. 

5 Surrogapy allows en elite economic ^up to use a poorer group of people to 
• their purposes. 

,rt 's r^ifon of noted concerns 
*. V^Hiether or not there is compliance with the contract, the child will be protect^ 
ed. In compliance, the child will be adopted with inquiry into its well bein^. If there 
IS not cgaphance, the child's well being wiU still be litigated by the court 

2. Surrogate mothering is not as exploitative as private adoption, where a woman 
who IS abmdv presnant may be forced to take action (such as giving up her child) 
that she woiUd rather avoid In surropcy, the contract is made befora pregnancy, 
when the deeira and the intention to have a family existo on the coupled part and 
the surrosate has an opportunity to consult, take advice and consider her act and is 
not forced mto the relattonahip. 

3. Mcmey paid to the surrogate ia not beins paid for the surrender of a child; 
rather the biological fother pays the surrogate for her willingness to be impregnated 
and carry his child. This is not baby selling in that the fother can not buy what is 
already his. 

4. ^iTOgate motherhood cannot undermine traditional notions of the family since 
the whole purpose of the arrangement is to create a family, and it may be the only 
WMT to do BO for childless couples who very much want one. 

5. The judge found this argument "insensitive and offensive to the intensive drive 
to procreate naturallv and men that is impoasible to use what lawful means as pos- 
sible to gain a child '—a fundamental deeire of all men and women, regardless of 
economic status. 

Specific cases and problems concerning iurrogate mothering 

In some cases, such as those in which the child is bom with a defect, neither 
party wishes custody of the child. In such a case, a child bom to a surogate was 
diagnosed as having microcephaly, a condition related to mental retaitiation. The 
contracting man claimed that the bal^ was not his and thus he was not obligated to 
either take the bi^ or pay the sumwate's fee. On the basis of bleed typing, it was 
deterauned that the bJby was not in fact the contracting man's e id that the surro- 
gate had become pregnant by her husband before the artificial insemination, thus 
the surronte and her husband resumed responsibility for the child. 

In the Kentucky Supreme Court, a decision was reached that the State's prohibi- 
tion ofpurchasing a child for the purpose of Adoption did not apply in a surrogate 
niothaing case where the agreement to tum over the child is entered before the 
child IS conceived The court provided surrogate mothers 5 days from the birth of 
the child to reconsider their dec' don to tum over the child. This law takes r «ece- 
denoe over the contracture! obligation to tum the child over. Should the mother 
decKto not to relinouish the child, she would receive none of the money promised to 
her, but the biological fother would be placed ir. the same position of responsibility 
as any other father with a child bom out of wedlock. 

In the Michigan case of A)e V. Kelley, a couple challenged the oonstitutionaUty of 
several adoption statutes which prohimted them from entering a surrogate motner- 
uij^ contract The laws ooncemed prohibited the exchange of money in connection 
with adoption related proceeding. The court found that the couple's desire to 
change the legal status of the chud bom of the surrogate through use of the adop- 
tion code not to be "within the reahn of fundamental intereste protected by the 
right to pnvacv froui reasonable government regulation." However, it also held that 
the challenged laws did not prohibit the couple from having the child as planned. 



"Collaborative reproduction allows some persons who might otherwise remain 
childleH to produce nealthy children." 

'Tor couples exhausted and frustrated by these efforts [to adopt a child the surro- 
gate arrangement seems a godsend" 
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"maie tills price tag [$20,000 to $26,000] makes Uie surrogate contract a con- 
sumption item for the middle classes, it is not uigust to poor couples for it does not 
leave them worse off than they were. 

• 1? you estimate 600 to date, the percentage of problems is very, very small. 'Hiis 
is the last alternative for many people. They have already gone through surgery, in 
vitro fer^tion, an adoption attempt. They know tiiere are not enough aifopteble 
babies. They feel very lucky tiiat Uiere is one more alternative." LIFE p. 26. 

For the chUd. tiie use of a siurpgate m.Hher gives him or her an opportunity 
^"J"® ^ available: tiie opportunity to exist. Furthermore, the 
child would be reared by a couple who so wanted him or her Uiat ti^ey were willing 
to participate m a novel process with potential legal and other risks." 
Con 

"Surrofpte motherhood is partiy like indentured servitude and partly like prosti- 
tutiOT. lAkB prostitution, it makes one of the most intimate acto a commerd^ , and 
therefore, impersonal, transaction. Like indentured servitude, it permits an individ- 
ual to seU, not just tiic fruits of his labor, but his penonal authonmy." NR 
^ In exaltug promiscui^ to the level of monogamy, and reducing motherhood to a 
service, we pander to the weakest side of our natures and punish what is best in 
us. 

'However, its [surrogate mothering's deliberate separation of genetic, gestational, 
and social PfrentM(e is troublesome. . . there is a risk of confusing famUy linease 
and personal identity. In addition, the techniaues intentionally manipulate a naUi- 
ralprocess that many persons want free of technical intervention." 

Surrogate mother arrangements are designed to separate in the mind of the sur- 
roMte mother the decision to create a child from the decision to have and raise that 
^d. The cause of this dissociation is some otiier benefit that she will receive, most 
rtten money. In other words, her desire to create a child is bom of some motive 
<yy/ly» ™ ^ become a parent. This separation of the decision to create a 
chUd from the decincm to parent it is ethicallv suspect. The child is conceived not 
because he is wanted by his biological mother, but because he can be useful to some- 
one else. He is conceived m order to be given away." 

Alternative Methodi of Surrogacy 

Hoet womb Murrogacy 

It is now possible to fertilize an egg outside of the body through in vitro fertUiza- 
tion, and use the resultant embryo to impregnate a surrogate mother if the biologi- 
M mother for some reason cannot carry a child. Also, embryo transplante mayin 
tune make it possible for women with histories of early miscarriages to become 
pregnant, after which the embryo is moved to the womb of another woman who car- 
nes and gives birth to the child. 

♦k^/*^''!^'* ^ womb" baby (tiie mottier's egg was fertilized in vitro by 
tne tathers sperm and unplanted into the womb of a third woman) recently 
turned one year old. ^ 

"What is technically possible is not for that very reason morally admissable." 

fetal research is essential to the development of new therapies and treatments 
tor what are now devasteting, even fatal, diseases and disorders. Advances such as 
treatment for Rh disease andm utero surgery for defects such as hydrocephalus are 
only possible tiirou^h research involving tiie fetus- Great care was taken in writing 
the current regulaUons to ensure that no harm comes to any fetus or infant i^ a 
result of research efforts. 

Ii; 1985 the Health Research Extension Act improved protections for the human 
subject ui fetal ezpenmentetion and imposed a three year moratorium on any 
waivCT of such protections by tiie Secretary of HHS. A waiver would only be nec^ 
sary if one wished to authorize unetiiical experiments— those which subject an indi- 
vidual human being to risk of harm or death solely to gain knowledge for the bene- 
fit of others. When the moratorium expires in 1988 pro-life forces wiU urge Congress 
to bar such waivers permanently. * 

Definitions 

Reeearch.'-my inductiviHleductive pra jss which aims at promoting the system- 
auc Observation of a given phenomenon in the human field or at verifying at hy- 
pouiesis arising from previous observations. 

^jferimentation,-^any research in which the human being (in the various stages 
ot lus existence: embryo, feiust child or adult) represents the object through which 
or upon which one intends to verify the effect, at present unknown or not efficient- 
ly known, of a given treatment (e.g., irtiarmacological teratogenic, sui^cal, ete.) 
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Should rt$eareh on human embryo$ be permitted? 

Proponents: Reflearch on embryos should be allowed in order to gain knowledge 
which could be aimed, not only at improving the success rate of in vitro fertiliza- 
tion, but also increasing researcher's understanding about Uie earty s^ci^ of 
human development (Irene^tith-Coleman, Analyst in Life Sciences, Science Policy 
Research Dividon, Conmsmonal Research Service, April 12, 1986X 

Opponents: It would be unethical to experiment on human embryos because, to do 
so, IS to tamper with human Ufe, which is viewed as sacred. Ofqxments also fear 
that sdentis'is may potentiallv use the knowledge obtained from r e se a rch on human 
embryos to produce people with selective physical and mental characteristics (Irene 
Stith-Coleman, Anal;^ in Life Sciences, Science Policy Research Division, Congrss- 
sional Research Sernoe, April 12, 1985X 

The Law of the New Reproductive technoU)gie$ (Lori B. Andrews, "The Stork 
Market: The Law of the New Reproductive Technologies," American Bar Asso- 
ciation Journal, Vol 70, August 1984) 
Not all the new conceptions are yet available in every state due to restrictive 
state laws on fetal research and adoption. 

In the wake of the UJ3. Supreme Court's 1973 decision regarding abortion. Roe v. 
Wade, 410 UJ3. 113 (1973), numerous state legislatures felt that in order to maintain 
respect for human dignity, it was necessary to pass laws restricting or banning re- 
search on fetusss. 

Many of the state laws explicitly define Uie term fetus to include an embryo or 
any product of conception. 

To the extent the IVF, embryo transfer or embryo freezing are consideredraperi* 
mental and provide no clear and immediate tiierapeutic benefit to the embryo, the 
fetal research laws may present obstacles to the use of these infertility treatments. 

Of the 25 states with fetal resMrch laws, 14 cover research only when it is dime 
at a time when abortion la anticipated or subsequent to an abortion. Others cover 
only research with a fetus that exnibits a heartbeat, spontaneous voluntary muscle 
movement or pulsation of the umbilical cord. 

Laws of these two types would not cover in vitro fertilization because the proce- 
dure does not involve abortion and, fay the time the fetus exhibits the capainlities 
mentioned, it is no longer purt of ex utero research but rather developing in utero 
in the course of a normal pre^ianqr. 

Laws that ben research on fetuses in a more general manner, however, might pre- 
clude the practice of IVF. 

The laws restricting fetal research present an even greater barrier to embryo 
transfer, potentially prohibiting the process *n at least 16 states. 

A greater number of statutes wouU extent regulation to this procedure rather 
Uian iVF because many of these laws prohibit fetal research in connection with an 
abortion. Under most 6[ these laws the definition of abortion would seem to encom* 
pass the flu^iing technique used in embryo trtmsfer. 

The fetal research laws are also broad enough in some states to put restraints on 
a woman whose ovum are fertilized and transferred. 

Laws in five states prohibit a woman from selling a fetus for experimentation. In 
an additional nine states statutes reach even women who merely give away or 
permit someone to use a live fetus. 

Moral Evaluation o/* Reeearch & Experimentation on Human Embryoe A Fetueet 
C*Jn$truction on Reepect for Human Life in its Origin and on the Dignity of Pro- 
creation,'* Origins, Vol. 16: No. 40, 3/19/87) 

Medical research must refrain from operations on live embryos, unless there is a 
moral certainty of not causing harm to the life or integrity of the unborn child and 
mother, and on condition Uiat the parents have given their free and informed con- 
sent to the procedure. 

If follows that all research, even when limited to the simple observation^ of the 
embryo, would become illicit were it to involve risk to the embryo's physical integri- 
ty or life by reason of the methods used or the effects induced. 

If the embryos are living, whether viable or not, they must be respected just like 
any human person; experimentation on embryos which is not directly therapeutic is 
illicit. 

No objective, even though noble in itself such as a foreseeable advantage to sci- 
ence, to other human beings or to society, can in any way justify experimentation 
on livinff human embryos or fetuses, whether viable or not, either inside or outside 
the mother's womb. Tne informed consent ordinarily required for clinical experi- 
mentation on adults cannot be granted by the parents, who may not freety diqxMS 



. ERIC 




203 

of tlM physic^ integrity or life of the unborn child. Moreover, experimentation on 
embryoa and fetuses always involves the certain expectation of harm to their physi- 
cal mtegnty or even thpir death. 

To use human embryos or fetuses as the object or instrum«it of experimentation 
constitutes a cnmr against their dignity as human beings having a right to the 
same ropect that is due to the child already bom and to every human person. 

It IS immoral to produce human embryos destined to be exploited as disposable 
^biological TOBtenal" 

It is a du^ to condeinn Uie particular gravihr of the voluntary destruction of 
human ebibryos obiamed in vitro" for the sole purpose of research, either by 
means of artificial insemination or by means of "twin fission." 

It is therefore net m conformity with the moral law deliberately to expose to 
death human embryos obtained "in vitor." 

In consequence of tlie fact that they have been produced in vitro, those embryos 
which are not trans^rrred into the body of the mother and are called "spare" are 
exposed to an absurd fate, with no possibility of their being offered safe means of 
survival which can be licitly yursued. 

AMNIOCKNTISIS AND ULTRASOUND 

Prenatal diagnosis of the baby's expected condition. 

It is claimed that some children are now bom healthy because doctors can judge 
when and how to deliver and arrange for pediatric surgeons to be present in the 
dehvery nxnn« ready to perform immediate procedures. 
Con 

It is claimed that the methods are primarily used to identiiy unwanted children 
so that they can be aborted. 

"The most advanced machines now provide images good enough that pregnant 
women oAen stare in amazed delight at the screen, waving and tailung to their fe- 
tuses as they roll and kick befm their eyes. The machine, however, requires an 
educated, ffncticsd eye to sort out the blured pay shapes and undei^uid what 
wg^ --fnmLo$Angek$ Time$ article by Barry B^l 

He knew lus burden. To conclude whether a thumbnail-size heart was normal 
probably would decide the fetus' fate and effect the parents in unknown ways. If 
someone is gmng to tenninate a pregnancy based on my diagnosis, he told himself. 
I m going to be rore. But then he thought: We're not perfect W?re not God." " T 
teel uncomfortable to a degree,' he said skwly, choosing each word with care. 'But 
not so unoomfortab^ as to change what I do here . . . There is a recogniti<m that 
we mnt perfect, that our attempts to improve people's lives do a fair amount of 
good and also cause problems.'"— lii TYmci 

"A couple's funrtbora suffered from a particular type of mental retardation and 
organ malfonna^ that was marked physically ly smaU dysplastic fingernails. 
Dunng the second pregnancy, the docton were asked to examine the fetus. 

It was, as always, a judgment call. They had limited experience then, and the 
few o^ cases tlwy had seen had been during varying points of gestation. Still, 
r^J^ ^^^^^.^l^ fingernails were malformed. The fetus 

looked^icted. The familpr decided to terminate. Afterward, the doctor studied the 
tmy abortus. Try as he mkht, he could not convince himself that the fingernails 
were abnormal. Nor could the other doctors."— Timet 

TWO OTHn CONTIOVKaSIAL ISSUU 

Parenting Desires Among Bisexual Women & Lesbians 

Que$tion, During the time yDu have thought yourself a lesbian or bisexual, have 
you considered having children? If so. by which methods? 
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Among those who had sucesBfully had children, more leabiant were suc ce ae ft il 
through donor ineenunation while more biaeiual women were Buocessful throu^ 
interootirae with a cooperative man. 

Source, Journal of Reproductive lifedidne, Blarch 1987. 



Dr. Lert^ Walters: On a theoretical leveU fldenoe and valuea cannot poHibly con- 
flict became thmr involve two different enterpriaea. Science ia the development of 
infOTmatkm bj Mracting out certain thitwi and looking at little tegmenta of reali- 
ty, at amaller and smaller pieces. It's usuaUr an analytical enterprise that sedv to 
develop factual information and knowledge. It supplies some of the raw material on 
iHiidi we then base our value judiPMnt 

Renoose from Dr. BlinracnwskL' Science oidinarilj, as we understand it, is con- 

f^rmm Trith nni!Tn***^*"g *^ anwrMitiiiwy rmmm tn ha. hem it fiinctioPS. H^Mthar 

that somethiiv is tftft>tfn^fci» in nature. On the other hand, tedmc^ogy is eonosmed 
with oontn^ling and modi^ring that nature. In contrast human vwuss originate 
from leflection on a different scale, some from a philosophical reflection and some 
from rriigiouB coMiderations, but thej pertain to man as man and ^ 
enterprte. So there is potential conflict. . . iriio will determine the social and pcditr 
ical prioritisa from the genetic future? WiU it be a group of scientists and doctors 
peaking for the public interest? of a pditically minded few? 



Science versus Values 
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29f Madhon A^^mm. Wtw YctK New York 1W7 





UlAPMtroiATOSaK) 



May 19, 1987 



Smltt CoHBittae on Child t^th t »aaily 
35 Boom Annex 2 
Wnahington, D.C. 20515 



Pormnt to oar c^v«rMtlon, Z mm herewith cncloft .ng for 
your inforwition, oopi«s of ay t«stimiy before both the New York 
State and Hew Jersey Legislatures regarding Coanercial Surrogacy 
sad the probleas in CoMercial Surrogacy, these is other inforaation 
which I would be pleased to provide your coaeittee with if yda'- 
woold like ssM. 

Flease note that I presently Co-chair the New York state Bar 
Association Faaily Law Section Cossattee on Surrogate Parenting 
and Chair the Aaerioan Acadeey of Natriaooial LawyersHlew York 
C h apt e r Ceaaittee on Surrogate Parenting. X am Counsel nsabsr of 
^he Aesricaa Bar Associations Faaily Law Section as well. If 
there is any input I can give your Co— ittee, please feel free 
to call upon as. 
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A Fact Shkb. SuBifmiD by CoiiMime Minoutt 

PUPABCD STAmilNT OF ROBKKT D. AlENSTCIN, ChAIR, THB SuRSOGATE PaEKNTOIO 

CoMifiTm or THB Ambucan Acadbmy or BCatumonial Lawyebs, Nbw Yokk 
Chaftib and CoChamm thb Subbogatb Pabenting CoiocnTEB or thb Nbw Yobk 
State Bab Family Law SBcnONt and BIbmbeb or New Jebsby Bab, State or New 

I appr^eiat* tbm opportimitr to msvmr hmiov jroo todaj 
to •zprvss «r viaifs rwgardlnc tha iasoM of Sorxosata Pacaotias 
and AXtarnata Baprodootlon. I praaantlr Chair tha 8arrocat« 
Parantiiic CoMittaa of tlia AMrican AoadMor of Hatriaoaial 
Lawrars, Maw York Chaptar and Co-Qiair tha 8orro0ata Fkrantiac 
Cowittaa of tha Haw York Stata Bar rasilr Uw Saotioa. I m alao 
a M^r of tha Maa Jaraar Bar and a rasidaat of tha Stata of Haw 
Jaraar- I «*V •^•o ona of tha fovMr attoraara rapraaantiac Haxr 
Bath Hhitahaad. Wa hava baaa atadjrlag thia araa la our fn — l ttaaa 
la Haw YoiA and hava aada r aoo—a a datioaa ahioh ava ia tha 
procasa of balnc diaaaalnatad to oar axaootiva o n — H taaa. X 
atraaa that tha opinioaa and j tb o o— n dationa that I will aaka 
todajr ara thoaa of mr own paraonal axparlaaea aad do aot 
rapraaant tha ooncluaion of tha CoHU.ttaa. Tbaaa raooaMBdaticna 
will ba aada offioialljr at a latar data. 

I hava had tha opportunity to raviaw Billa A-d036, 
k'ZOZBf A-30d7, A- 3038, A-3039 A-3040 and AJR-76. Aa part of ar 
taatiaonjr I plan to coaMat on tbaaa Billa and aapand ar viawa to 
covar tha antira iaaua of Sarrosata Parantinc in tha Stata of Baa 
Jaraar. 

Tbara ara aanjr wajra in which childlaaa oonplaa can aaak 
to hava ohildran. tha aoat pravalant wajr in our oottatrjr ia that 
of adoption. Our Stata and all of our aiatar Stataa hava daviaad 
lawa to protact all partiaa in tha adoption araa. Thara ara mbf 
paopla who would any that thara ara not aaough ohildran ia tha 
adoption proeaaa to aid and halp childlaaa oouplaa ohtaia 
ohildran. In fact, thay arfua that it takaa a vary loag tiaa for 
a ooupla to adopt a child and that Mny paopla, aa a raault of 
aga, raligioa, aaxual prafaranca and otharwiaa, hava baaa daaiad 
tha ri^t to adopt. Thara any ba raaaona why thaaa roadblooka 
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b«v« b«Mi plaoad in thm ndopticii prooass. A closer •nnainntion 
of thm adoption proeoss in our Stnto anr bo in ordor. 

To look nt tho issoo of Sorrognto Pnrontiag and tha 
pranont Bills wfaioh ara bafora rott* raiaan aaar vaaatioaa and 
probloM in aj aind. I do not baliava that Surrogata Ptoastiag 
is a oonoapt which is viabla in todar's aociatr. I hava aaid cm 



a prior oceaaiona that I oonaidar it to ba a f ora of «^-^>.**a^ 
WrtlftiflB and that it ooatravaaaa tha pcohibitioaa agaiaat 
baring and Miiiac babiaa. F^irthar, aamr natiooa ia tha world 
hava foond that Surrogata Paraating ahoald ba outlanad and hava 
takan atapa to ovtlaii tha praotioa bafora it baooMa aida spraad. 



Britain, as a raault of tha Varaock CcMission Baport, 
has banned riTgll 111 sorrogacjr and tha issoa haa provokad 
vigorous national dabata. Mavarthalaas, four (4) oouatriaa, Waat 
Qaraaar. Noraajr, Saadan and tha Hatharlaada ara oooaidariag 
aurrogaer bans and tha ffast Snropaan Justica Hinistara ara to 
discuas tha issuas at a oonf aranoa on artificial raproduotioa 
aehadalad this aaak in Bruasals. Tha Buropaan coaaanaus agaiaat 
0.8. mtflm aganoias that arraaga for childlaas oooplas to baar 
babiaa wm tootad by Prits Hondius, Baputjr Diraotor of Lagal 
Affairs for tha 21 Bation Couaaal of Boropa, in which ha r 'd. 
"...Ia Boropa, I think thara is a ganaral faaling that whatavar 
jrott allow it should not ba for profit. It should ba dona out of 
coapaasion. • . 

At tha prasant tiaa, aaong tha Bastam Buropaaa 
Gountrias, onljr Britain has spwcif icalljr bannad coMarioal 
surrogaey. Tha British Parliaaant passad a law in 196S, aftar a 
court granted a eoupla, baliavad to ba Aasricaaa, cuatodr of a 
a raault of a daal arranged through a surrogaor 



Baoausa of tha unoartaintr ovar whathar tha law oovarad 
private surrogacr deals, the govamaant brou^t a test case this 
jTMr oonoaming a couple idio wanted to adopt a two (2) rear old 
Si'^A Ai.*^^ 2 •arrogate aother privataljr bora for thea, for 
S6.000.00. March 11. a high court ruled in the couples favor, 
earing tha child was thriving under their care and noting that 
the surrogata aother had no objection. 

The next dar. another hi^ court, ruled ia a caae 
strikinglr siailar to the fiabjr M case in Mew Jersey , granting 
cttstodjr to the surrogate aother who bora twins for a childless 
couple for an unspecified fee and then changed her aind about 
giving thea up. The Judge, in that case, said the aatamal bond 
between the woaan who, with her other five (5) rear old child was 
on Social Beeuritr, outweighed the intellectual qualitr end 
environaent of the childless coup.Tes hoae. 
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Thm ¥mut Gvnun HMlth Minister, Rita 8u«SMrath. Mid 
in Jsnusnr that aha ifould introduca a Bill in Parliaaaat thia 
raar, banning aurrogata birtha and advartiaaaanta daalinc with 
than. A ainilar bill ia asipaotad to ba approvad br tha Monragian 
Parliaaart thia Spring. 

In Siradan and Pranea, aurrogaer ia prohibitad undar 
Adoption Ragnlationa but a Swadiah OovanuMnt appointad ingnirr 
haa propoaad lagialation banning aurrogaer aa "a doubtful 
bargaining with <Mldran*'. Althoo^ aurrogaojr ia not aaan aa a 
naior iaaua in tha Natharlanda* tha Dntoh Baalth Council, a 
Qovamaant Adviaorjr Body, haa oallad for a ban on aor.ogaor 
aganciaa to pravant tha praetica fro* baconing a co—iroial. 
gianick. In Switsarland, thara ia a bid for a national 
rafarandnn on ganatic anginaaring that would ban coMarioaX 
aurrogncx. Dndar Swiaa law, it would ba aavaral raara bafora 
aoch a rafarandun could coaa to a vota. laraal haa VrmH 
aurrogata paran'' \ng aa wall. 

Tha Vatican haa atronglr condannad aurrogaer in « 
proBouneaaant in Hareh of thia jraar. 

Tha raporta of Wallar and OaMck in Anatralia and tha 
Wamook Conaiaaion in England all ranch tha aaaa conoluaion with 
raapact to aurrogata notharhood arrangaaanta in anr fon. thar 
raconaand that it ahonld ba aada illagal to: 

(a) advartiaa to racmit aurrogata ao^Jiara 

(b) axohanga aonar aa a raault of tha oontraot 
and that (c) Surrogata contraeta ahould ba traatad aa null 

and void and unanforeaabla aa contrarr to public 

POliCT' 

Tha baaic praaiaa in th^t lagialativa Intant of Aaaanblr 
Bill 3036 ia to faoilitata tha ability of Infartlla Mrriad 
couplaa to b a c oaa paranta through tha una of aurrogata iwthars. A 
Btata Mjr not prohibit tha praetica of aurrogata paranting or 
anaot ragulationa that would hava tha af f act of pr^bltiag tha 
praotioa. Tha right to bear and bagat a child ia protaotad but 
not nacaaaariljr tha right to oontraot. Tha thruat of tha toropaaa 
argunanta • I baliava • ia that oo— ircial aurrogaer ^irou^ 
infartilitr caatara which ara apringing up throughout tha 
oountrr. can and ahould ba baanad. Tha altruiatic not of 
aoaabodr who ia involved in aurrogaer aar ba for diffaraat 
activation, but it ia clear to aa that tha infartilitr caatara 
acroaa tha oountrr ara profit aaking vaaturaa. avidanoad br tha 
larga non-rafundabla faaa. which ara charged br thaaa clinica. 

Tha Supraaa Court of tha Dnitad Stataa haa raeogaised, 
on auaaroua oecaaipna. that tha ralationahip between parent and 
child ia o<Miatitutionallr protected. 
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Th«r« is • f nn dM n nf I lib«rtr iiit«rMt of mIomI 
f^^*?^^ f***' cttstodr and m mm — m t of thoir ehild» whidi 
is protM^tod br tbm I4th iUMndMnt. Tbo ooart hmm rmpmmfdXw 
MPhMisod tho ivportaaoo of tho fasilr ia <mr socivtr. It has 



Mid that tbo intoroot of a Mroat in tho ooMaaionshiv 
. cuatodr and ■ ■ n a g f a n t of hia or bar child "ooowioa a 

oaiqua plaeo in our local coltura. civaa tha oaatralitr^Tfa^lr 
Ufa aa a focva for paraonal Baaaias aad raapoaaibilitr. far m^rm 
Prociooa tbaa pxoportr rifhta, paroatal ri«hta h«^ baaa limiii 
to bo aMona tboao oaaontial to tbo ordorlr Proaoaoo of bappiaaaa 
br froa aaa. It aboold bo aoro aigaificaat aad prioaloaa thaa 
libartiaa which dorivo aarolr froa ahifting aconoaic 



In additioa to protocting tha iataroat of tha child 
bora of tho aorrogato arranaaaont, tho state alao baa a datr to 
protect tho othar childraa who will bo irroparablr tlMagsd br tha 
onfor c saa nt of aurrogato parenting agroaaaata. Fhrsiciaaa 
X**'i?if ^^'^ InsoBlnating aurrogato aotbara usoallr Pcofor that 
tho aothara alroadr have ona or two haal^ childraa of thair 
own. Tbia ia to halp assoro tha likelihood of a aoraal, haaltlv 
newborn. The psrchological iaplieatioa of watching a aethar'a 
teralnate with the giving awar. or worae rat, tha 
selling of an offapring can be diaasteroos. The aiblinga of tha 
siarrogate child will wonder if ther are aooa to aoff^^ia awe 
fate, ^b«ing taken awar froa thair aothar for aoae 
inooaprahenaible reaaon. Mo one haa conaidered the ai^bearable 
gniXt reaction that tbia child will face whaa later ia life ther 
loam that thair aiater waa carried and sold for funds that ware 
pot aaide for their edncation or welfare. 

''^iJT seriooa, are the araptoaa of guilt freaoeatlr 
siblings .of a deoeaaed or seriouslr injured child. 
Siblings fravientlr allow a aoxaal degrea of Jealonar to appeal 
as wishes of death or illneaa upoa a brother, aiater or aabora 

«Sr*' " "•^^ A» ^tath of a 

aibling. the surviving brothers aad siatera aaatuM that the f Mlt 

SiinS; ^n^^"^ ^j"' »Ks 

Jealottsr la frequentlr apparaat as a child wat^iaa hla aothar 

whoa the albllng la arsterlooslr taken awar are llkelr to cause a 
^ devaatatlng and long lasting proportions. Thaaa 
facta Miat be conaidered. 

The Bllla, idilch thla Coaalttee la preaeatlr 
? 2f • .."^ ****** Pi^tlaa are 

ylll l*'^ w s contract, which would Include flaaaelal 

coapenaatlon both to tha aurrogato aothar Involved aad to the 
Infertllltr centera or babr brokera which bzoker the arraagaasat 
After a careful exaalnatlon of thla bill, I do flad laoklag 
atrlct regulatlona regarding the babr brokera to prevent the 
ooaaerelal exploitation of both the Infertile couplea aad the 
aurrogato eothera who are Involved In the prooeaa. Nhaa Um 
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partlM mrm Mtisfl^d, thm proe«M is finm. Bow«v«r, «lm om of 
th« partisa has m problM. b« it tha Aothar. thm fathar or aithar 
apooaa. tha oalr P«o»l« to profit froa that problaa ara tha 
brokara. Our Stata haa atrlct rosnlatlona on hospitala sad 
■adical cara. Yat, irtian it coaaa to tlia aolllnc or tlia porohaaa 
of a child. «• do net propoaa to aupar^aa tlia brokara involved 
in tha prooaaa and I find that to bo aarpriainc. Cartainlr tha 
Bill inclndaa a pT-oviaion for indoptadmt aaatal haalth ens« 
profaaaionala to bo iavolvad in tha prooaaa. but tha policing of 
tha paopla involvod in profiting from tha aala, naad to bo 
addroaaad in A-3036. 

Additionallr. I find variooa eonatittttional prcblaaa 
with tha A'303a itaalf . Thara ia no dafinition of infartilitr. 
and liaitinc tha Bill to infartilita oooplaa. ai^ raiaa a 
diaoriaination problan of conatitvtional proportioaa. Can jroa 
lacitiaatalr diaoriainata if roa allow aorrosata paraatlac onlr 
to tha infartila? Ia boinc atarila ^luatarr or la ^laatasy, 
iafartilitr? Will roo lat a paraoa who volaatarilr biooata 
atarila naa tha proeaaa. fttrthataora, tha tacr child, doaa it 
ineloda a atillbom or aiacarriod aabrro or wonld it applr cair 
to that of oalr a fullr bom fataa. Thia mmw craata a 
aabatantial prdblaa in tha woaaa idio ia ^g^gtd ia tha 
raprodaetiva prooaaa bat doaa not fullr dalivar a p r odact, 
naMlr- a huaaa bain«. Many of tha agraaaaata which hava baca 
aaad har«tofora br tha infartilitr oantara diainiah paraant aa a 
raaalt of aar daf actiira product whidi ia prodaoad by a sarrogata 
aothar. Thia bill doaa not addraaa that iasaa aad laavaa it to 
tha partiaa. 

Prior to a racaat aaating of tha Surrogata Parantiag 
Coaaittaa of tha Haw Yoric Btata Bar, raailjr Law Saotica, I 
racaiirad a latter frca oaa of ar Co-Chairs, Braao Colapi«tro« a 
diatingniahad aatriaonial lawjar ia Bia^haatca, Baw York. I 
woald lika to road to roa hia eoaaants ragardiag sarrogata 
parenting aa I find thaa to bo ralavaat aad ivortaat to thia 
fonia. Thia ia a latter dated i^ril 1, 1907, aad I ^uote: 

"...Coafiraiag our telephone ooavarsatioa of 
March 31, 1967, I «■ waitiag to ooafini ^ 
viawa in oppoaitioa to tha Donne, ^^MnWmt 
bill. 

I feel that coatraeta for aorrogate paraatiag 
are both illegal aad laBoral. 

He know that we cannot go to a wuaan and 
"bur" her babr aad olaoa it for adoptioa no 
aatter how worthr the adoptive pareata ara 
and no aatter how willing tha natural aothar 
ia. The diatinotion between thia aad a 
aorrogate paraatiag ooatract eludea aa. 
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On« of mf strong foollncs on thin is that 
pooplo with sonor will bo doallnf with pooplo 
iHio nood aoDOjr. I do not think rou will find 
parents idw sro loss sffluont doslinc with n 
woslthjr aothor in ordor to procuro s child. 
It is unnatural for a aothar to surraador bar 
child. Hjr porianoa has baan that whm aha 
doaa giva up har child, it ia dona out of an 
act of lova or aaoaaaitr — a faaling that what 
aha ia doing ia in tha baat intaraat of tha 
child bacauaa no viabla altart. tiva axiats. 

If rou put it on a coMarcial laval rou ara 
placing tha natural aothar in a position 
Whara aha nuat loam to condition harsolf to 
tha point whara aha doaa not giva a dann 
about tha child, onlr tha nonar- Thia ia 
unnatural and I do not want to think 
aonaw h ara down tha road wa hava a ganaration 
of nothar'a who bora childran thar did not 
cara anrthing about. 

I alao faal that rou and up with caaaa lika 
Babr H whara it ia a tragadr for all 
concamad, aapaciallr tha child. ...** 

In addition, tha A-3036 Bill which allowa a court to 



taminata tha rights of a nothar at tha birth of tha child, laada 
to grava constitutional inplications* in ngr opinion. To bagia 
with, thara ara no atatutaa in tha couatrr at tha prasant tiaa 
which allow a pra-birth tamination of natamal righta to ba 
anforcad aftar tha birth of a child with an aftarbirth 
ratification of tha birth nothar. Tha ataadard uaad ia noat. 
Statas for tamination of parantal righta ia s claar and 
una^ivooabla atandard and tha ri^t to f anilr intagritr has baan 
hald to ba a fundanan»al libartr and aubjact to %k hi^iar 
standard naoaaaarr br tha court bacauaa of tha oonolusion that 
tha ri^t to a fanilr intagritr ia a fundsnantal right. Tha 0.8. 
Suprana Court, whila navar aaipraaalr daolaring tha right to ba a 
parant to ba an abaoluta and fundaaantal ritfht has nonathalaaa 
inpliad that tha right to fanilr intagritr ia tndaad fundMantaX 
and tha court haa ganarallr found auch a right on tha baaia of 
ona of two taata, (1) a libartr taat and. (2) privaer intaraat. 
Tha thaorr that thara axiata a libartr intaraat In ona 'a fanilr 
ia articulatad in Harar v- Itobraska . whara tha court hald that 
tha 14th Anandnant includaa tha right of tha individual to MrrTt 
aatabliah a bona and bring up childran. Again, in tha cnaa of 
Piarca v. Sociaty of Siatara . tha court found that tha Stata aar 
not intarfara with tha libartr of paranta to diract tha 
upbringing and aducation of childran. Thia language auggaata tha 
righta of parents in aattera concerning their childron ia 
eertainlr to ba highlr regarded and not easilr interfered with. 
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Onder th« prlvaer rational, the Supr«M Court has also iBtlaated 
ths right to faailr intsgritr as an Inportaat intsrsst and in tlM 
case of gof v. Wade , ths court rscognissd an individuals ri|^ to 
privacy interest xn such matters as aarriace, prooreatioo« 
contraception. faailr relationships and child rearing and 
education. In QrieMold v. Cq pn^rti the court upheld the 
privacr interests of a couple wishing to use birth control. The 
courts have found that the ri^t to associate with one's 
inMdiate familr is a fundamental libertr protected br the State 
and federal Constitutions. Because the court finds a fundaMsntal 
right is involved, the strict scrutiny standard must be the 
standard of review. The strict scrutiny standard requires a 
compelling state interest to serve by legislation in any proposed 
statute and that there be no less onerous alternative available 
to achieve the statutory objective. Termination statutes across 
the country are generally used only when there is abandonment, 
abuse and neglect. In effect, the legislation, we address today, 
would allow a termination of parental rights prior to or at tlie 
birth of a child without giving the birth mother a ri^t to 
change her mind after birth. Informed consent , clearly means 
more than simple knowledge of the terms and conditions of the 
agreement, may not intelligently be given by a birth mother until 
after the birth of the child and that is why the adoption 
statutes in this country have required an informed consent after 
the txrth of the child. There is no statute in this country, 
which allows a pre-birth termination to be upheld without a 
ratification after the birth of the child. There must be a right 
for a birth mother to make an informed consent after the birth of 
a child. I would suggest that issue be addressed. 

I further alluded to the commercialism of surrogacy in 
this country and I believe that if you limit payment to the 
medical expenses and maternity expenses of the mother, that you 
will not have only the middle and lower class women be the ones 
who will volunteer themselves for surrogacy. Have any of you 
ever seen a wealthy surrogate mother? I have never seen one. I 
am sure there are some whose altruistic beliefs in helping an 
infertile couple will certainly be in the forefront if one were 
so much in favor of this concept. 

I found interesting a letter to the Iditor in the 
Newark Star Ledger, regarding the Baby H case and surrogacy in 
general. The letter posed four (4) questions to the readers of 
the newspaper which I would like to read to this Committee as I 
find they are very relevant to the discussion on surrogate 
parenting. 

To begin with the questions read: 
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Should the surrofste mmcIm w . allowed to 
dlscrlnlnste oa thm basis race whaa 

chooalnc a aurrofata aothar, thua depriving 
■Inorltr wosan of thla aeonoBle opportunltr? 

Should aurrocata aothara ba paid tha alnlmm 
waga for thalr aaxvieaa? 

Should paopla who racaiva aurrofata bablaa ba 
raqulrad to par tha atata aalaa tax whan 
parlnc for tha aarvlca? 

Should a aurrocata aothar ba antltlad to 
collact unanploTMnt aftar tha babr la born 
ainca bar anplojraant tantlnatea with tha 
birth cf tha babr? 

I baliara thaaa quaationa raiaa othar quaationa which 



thia panal mmy want to addraaa to othar witnaaaaa in your aaarch 
for a fair aiadad Bill. 



An intaraatinc daciaion in tha Stata of Indiana, 



Countr of Harion» Suparior Court by tha Honorabla Victor S. Pfau 
in Oetobar of 1966 » which tha Judfa axaainad a aurrogata 
parantinc contract. Tha Judga found **(1) that tha aurrogata 
contract ia contrarjr to Indiana Law inaawach aa it oontaina 
proviaiona for pajrvant of Aonar to tha aurrogata a^dthar in 
conaactioa with tha panding adoption procaadinga. which payMnta 
ara ovar and abova thoaa allcwad by atatuta for hoapital and 
•adieal axpanaaa and raaaonabla attc^m^'a faaa, which mxprntMrnm 
naad not ba approvad by tha oourta irtio ariaa in tha adoption; (2) 
Tha aurrogata contract ia alao contrary to public policy 
prohibiting tha axploitation of aaady wiTan, baby aalling 
diaruption of national bcnda batwaan tha biological nothar and 
child, and it ancouragaa aorrogataa to hava babiaa thay do not 
want. Tha contract pronotaa oo— iroialiaa in thia araa and ia 
contrarr to tha ainor child' a baat intaraata inasauch aa it 
prcaotaa tha concaption of illagitlMta children and could affact 
the minor child 'a right to inharit, cuatody and aupport. I 
noticad that thia Bill would put intact tha iaharitanca righta to 
tha intandcd coupla and would cut off any inhtritanoa righta fro* 
tha natural aothar. 



Tha abuaa which occura in tha coMarcialiaa of 



aurrogata paranting, ia avidant throughout tha country. Varioua 
lawauita againat infartility cantara hava arruptad aa a raault of 
tha profit and nonay nakiag» ona could aaka in thia fiald. Oaa 



waa inducad to bacoaa a aurrogata aftar fiva <5) 



aiacarriagaa and nina (9) pragnanciaa and having har carvix 
partly ra«ovad. Tha aurrogata in that caaa want into ahock aftar 
an inpropar artificial inaaaination and dalivarad a praaatura 
baby who diad ahortly aftar birth. When aha triad to collact har 
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f—, it was r«ftts«d to hmx. Vlnallr this woMan, who wmm 
initial Ir r«fus«d hmr eottpansstion, roooivod • partial 
eoapansation amwmn (7) aonths aftar tha babr diad. 

As rou can »••$ I aa stronglr against surrogata 
paranting at laast in a oo— ircial sotting. In Vitro 
fartiliastion would ba a battar plaoa to davalop this ooacapt, 
thon tha prasant foxm of surrogata aothoring. Howavar, if aftar 
all tha discussions both pro and eon, tha Lagislatura still faals 
that surrogata paranting should ba paraittad. I hava momm 
spacifie proposals iMoh I baliava sho*ild hava baan adoptad for 
lagislation in this araa. 

I would suggast that any Bill to ba oonsidarad oontain 
tha following alasonts: 

1. A pariod of tias sftar tha ohild is bom 
for tha biological aothar to changa har mind 
with ragard to tha agraaaant. 

2. Psrchological counseling of tha intandad 
surrogata for a raasonabla pariod of tiaa 
prior to inaaaination. 

3. Scraaning of tha intandad coupla similar 
to tha adoption statutas prior to 
inaeai nation. 

4. No payaant to tha surrogsta for sailing 
or purchase of children onlr expenses 
incurred. 

5. Licensing, screening and regulating of 
any clinics which are involved in surrogata 
parea^tng, including the canters which are to 
test and insaainata tha fbiological aothar. 

6 . The adoption of ethical guidelines 
fonulatad br tha Aaerican Vartilitr Society, 
wherein fertile woaan would not be able to 
use the surrogsoy process as a substitute for 
pregnancy. 

The Bill befoxo you does not contain aany of theae 
proposals. There is no period of tiae after the child is bom for 
the nother t^ change her mind and I believe that pre*birth or at 
birth teminstion, is a taminstion without an inforaed consent. 
I use the words inforaed consent to aaan s full understanding of 
the personal psychologicsl consequences at the tiae of surrender 
of the child. Onm of the bssic «^equlre»ents of the validity of a 
surrender has consistently jn that it cannot be given any 
effect if it occurred prior to the child's birth. 
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With regard to psrchological counsoling of the 
intondod surrogato, I bollovo that tho Bill doos addrosa that. 

Thara ia no raquirasant for aoraaning of tha intaadad 
couplaa in thia Bill. Look at tha poaaibilitiaa, ia a r^oaat 
eaaa involving a ooupla froa Roohaat«r, Haw York, ia wfaioh aa 
infartilitr oantar waa involved. A traaaaaxual coapla aought to 
uaa tha aurrogacr procaaa to hava a babr for thaaaalvaa. Siaoa 
thar could not hava a child on thair omb aad aiaca thar would aot 
paaa auatar ia aa adoptioa agaacTt thar uaad tim aurrogat« 
procaaa to gat around tha aafaguard which aociatr haa placed ia 
the acreeaiag proceaa to have a child uader the adoptioa 
atatutea. Whether or not the court will allow auoh a couple to 
have a aurrogate child, aar be a coaatitutioaal queatioa. 
Bowever, people who do not paaa auatar or cannot have a child oa 
that baaia, ahould aot be able to uaa the aurrogaojr prooeduraa to 
bur a child. What if a child aoleator dec idea he waata to bujr a 
child? 

Ftirthemore, I believe that paraeata to the aurrogatea 
over ind above the aoraal expeaaea ahould not be allowed. There 
are n> wealthy aurrogatea. If rou look at woaan who preaeat 
theaaelvea to be aurrogatea todajr, rou will fiad that the 
Mjoritr of thea are the aiddle or lower claaa woaaa. What haa 
occurred in thia area ia the econoaic oppreaaioa of the poor hr 
the wealthy or upper aiddle claaa. Ia the eaaeace we are talkiag 
about buying aad aelliag babiea. Tha oppoaeata of aurrogate 
pareatiag argue that thia ia aot a baby buyiag or baby aelliag 
but payaeat for a aervice. Agaia, I addreaa to you ^Uie iaauea 
atillbom aad aiacarried children. I a that aot a aervice ia 
which full ooapeaaatioa ia entitled to be paid? A careful look 
at the contract a will ahow you that that ia aot the caae. 

With regard to the acreeaiag of cliaica aad 
laboratoriea iavolved ia thia aurrogaoy procaaa, I fiad that the 
Bill doea addreaa that area aad providea that it auat occur ia a 
liceaaed health care facility. You auat police the cliaica aad 
laboratoriea or you will have reoccurreaoe of the aaay probleaa 
ia thia area. But you do aot provide for the acreeaiag of the 
apea doaor for aexually traaaitted diaeaae ia the Surroate 
Pareatiag Bill (A- 3036), only in the artificial iaaaaiaatioa 
Bill.(A-3037). 

In addition, the Bill doea not prohibit the baby 
brokera froa aaking thia a eoaaareial venture. If you pay a 
reaaonable coapenaation to aoaebody for hia or her aervice 
rather than one of theae $10,000.00 noa-refuadable feea to theae 
baby brokera, you will be doiag a aervice to aooiety. 
Coaaercial iaa and exploitation by theae people have oauaed thm 
to becoae very wealthy. One can aultiply the ISO birtha of the 
Infertility Center of New York by $10,000.00 aad aee that 1.5 
Million dollara haa been aaaased in the brokering of babiea. An 
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•dditional 135 babi«s «r« on th« war* b^eoaing anotlMr il.S 
■illioB dollars. Should this b« alloitod in Mow Omrumy, I think 

not. 

To broiflr addroM tho various Bills that rou bava 
bafora rou today. 1 itould stata that I hava baan folloiffias aoat 
of tha Bills i^ich hava baan proposad in Naa York and raoa n tly 
Stata Sanator Marohi proposad a Bill siailar to AJR-TS to oraata 
a coanission to study and aaka rano—andationa racardias 
Surrogata Paranting. This topics ia so ancoapaaaing that a atady 
of tha sraa is nacasssry. Tha Ithics Coaaittaa of tha Aiiarioan 
Fartility Sociaty in thair Saptaabar 1966 Raport atata that 
"..Tha Coaaittaa has sarious athical rasarvations about surrogacy 
that cannot ba fully rasolvad until apporpriata data ara 
availabla for aasassnant of tha risks and posaibla banafits of 
thia altamativa** . / full study of tha iaaua without political 
praaaura itould ba ba iu tha bast intarasts of all conoamad. 

Bill A-3036 which raquira insaaination by a lioansad 
phyaician is in conforaanea with tha trand in tha country 
raquiring physicians to ba involvad in this procaas. 

Bill A-3037 which raquiras tha Dapartaant of Baalth to 
krap racords of saaan donors ia also a atap in tha right 
dir action. As of now it would ba possibla for two diffarant aoaa n 
to ba artificial insaainatad by tha saaa aaaan donor and tha 
childran produced ai^it unknowingly aarry, avan though thay hava 
tha saaa coaaon fathar. 

I hava alraady coMantad on Bill A*3036. but Bill A*3039 
is aind boggling. Wa ara now lagislating proparty rights to 
frosan aabryo's. If this isn't tha baginning of a Brava Maw 
World, I don't know what is. Tha naw aftarbirth proviaioa in 
intarasting. I 'a not sura why custody of tha frosan ai^ryo ahouXd 
go to tha faaala in tha first instanca. 

I thank you for your tiaa and aa raady to 
answer any quastions you aight hava. 
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In tho Mattor of Boby M 
o ptoydonym for on octuol 
porton 



OIOBST or AMICUS Btlir or rOUNOATION ON ECONOMIC TtBNOS IT AL. 
Introduction ond tu— inry 

It is o lonfttondinf principle of Controct Low thnt no 
co'trnct con bo tyttolnod If it !• incontlttont with tbo public 
Intorott or dotrlmontol to tho common good. On tlilt botit Now 
Jortoy courts hovo contlttontly rofutod to onforco controctt 
wblcb violoto tbo Stoto't tonott of sound public policy. 

An ottcntlol olomont of tho public ^policy onolytli it tbot 
It bo forword looking. Thoroforo tho Judlclol onforcomont of o 
controct must bo viowod In tho contoxt of tho procodont it will 
crooto for onforcomont of flmllor controctt In tho futuro. 
Thus courts hovo hold controctt involld bocouto onforcomont of 
■uch controctf In tho future would lood to c I rcumvont Ion of 
• totutoo, violotlon of bof-* concoptt of Juttico ondmorollty, 
ond promotion of ditcr Imlnot Ion ond oxplol tot Ion . 

Nhllo oil controctt uro tubjoct to thit public policy 
onolytit, opoclol tcrutlny it mondotod whon tho controct to bo 
onforcod It for o portonol torvlco. Ootplto tho triol court't 
ftndinf thot tho turrofocy controct Involved e "totolly portonol 
torvlco", tho court mokot no ottompt onywhoro In 'itt opinion to 
mnko o thoroufh forword looking, oqultoblo, public policy 
onolytit of tho rotuitt of onforcing turrogoto mother controctt. 



) 
) 

) Supreme Court 
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Thit frland of thm court brlof will put tho Ittuo of tho 
long rango public Interest of onforcomont of tho surrogate 
wether coatrect In context with the revolution which It teking 
piece In reproductive technologies and the genetic tclencet. 
Without an analytit of the turrogate mother contract which 
laeludet the unique advancet taking piece In technology, the 
public policy contlderatlont of enforceoient of surrogacy 
contractt cannot be adequatelir exemlned* 

The public policy question properly before the court It what 
effect advancet In tuch technologlet at embryo trantfer, In vitro 
fertilisation, genetic engineering of fetutet, fetal turgery, and 
gene mapping and tequencing will have on toclety thould contractt 
timllar to the one here at Ittue be enforced. At the outtet It 
ahould be noted that the turrogacy contract Ittelf relied on the 
ate of teveral reproductive technologlet lacludlag artificial 
latemlaatloa and aaaloceat I tl t • 

ThIt brief will ■wlatain that, given thIt technological 
milieu, the enforcement of thIt contract and thote tisllar to It 
will lead to the full tcele commercialisation of wouMat' reprod- 
active organt and genetic awkeup, reducing women to what 
the trial court termed 'alternative reproduction vehlcleft],* 
thIt la turn could Increatlngly promulgate clatt differentiation 
aad esploltatloa of dl tadventaged woa^n and famlllet, with the 
creetlon of ettentlally a cette of breadert among the poor womea 
of thIt coaatry end the world. Moreover enforcement of turrogacy 
arrangementt will lead to the rev 1 1 al Isat Ion of eugMilct at 
aeaepl^able public policy at bablet are told and bartered 
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mtlmataly on •ugsnie grounds* Othor advorte offoett on toeioty 
of turrogato eontrsett Lieluda the total alteration of paront 
child ralatlonthipt, disruption of familial tiat, eireumvant Ion 
of ttata and fadaral ttatutaa, and datariorat ion of traditional 
and eonttitutional eoneaptt of privacy and human dignity* 

Background 

Wa ara pratantly •xparlancing a dramatic ravolutloa In 
biological and raproductlva technology* It haa baan laaa than a 
dacada alnca tha firtt "taat tuba" baby waa aurgicaUy axtractad, 

aaibryo (rom ona womb and tha placmaant of it Into another, and 
only recently have we wltn«ftad development of aophlat Icated 
technlquea for embryo freesing for later transfer. Brealithroughs 
In cloning* fetal surgery* Including genetic •ngiaeering of 
fetuses* are lamlnent* 

The laat few years have witaessed dramatic increases In the 
ability to Isolate and identify elements of the genntlc code* 
leading to the current billion dollar proposed project of 
seqnencing the entire human genoma. The Impllcetlons of this 
InfluK of evaliabie biological information gained through the 



staggering* Bereditary dolects may be able to be diagnosed In 
fetuses* rredlsposit Ion to e large variety of physical and 
montal diseases will be capable of early detection. 

The rapid development of these sophisticated techpologles 
has optdlstanced the ability of society to adequately prepare for 
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tliair Introduction, Lngltlnturett courttt nnd thn population In 
goanrni find thomtnlvnt tpnctntort rother than part Iclpantt -40 
tha davalopmant of thata tachnologi at « Troubling quattlont of 
law and public policy of tan mutt await a tufflclantly publlclsad 



In tha lag t l«a batwaan tha devalopment of a tachnology 
and tha clarification of tha lagal Ittuet surrounding It, coaMor- 
ciallsatlon of tha tachnlquat baglna. Complax lagal and public 
policy quattlont concarning ganatic tcraanlng, tha ttatut of 
frosan anbryott and In tha pratant cata turrogata contractt 



tha naw tachnlquat. 

Tha trial court racognlsad tha rapid davalopmant of raprod- 
vctlva tachnologlat and tha daarth of lagltlation ragulatiag 
thata tachnologlat. Bowavar, tha court vlawad only tha "awatonM 
opportuni tat" that thata tachnlquat craata. tha rallaf thay of far 
to Infartlla couplat, and tha continuing " t rant format Ion of tha 
faailly" that It ratal ting. Nowhara 4oat tha court adaquataly 
addratt tha potantlal advarta Impactt on toclaty which tha 
caaanarclal asploltatlon of thata tachnlquat could cautai coanar- 
clal asploltatlon which It faatlbla only through tha anforcamant 
of contractt tuch at tha turrogacy contract upheld by tha trial 



Tha turrogata Contract 

Tha Surrogata Paranting Agreamant tignad by Mr. Starn and 
Mr. alid Mrt. Uhltahaad provided that for |10«000 and l«ar madlcal 
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•xpsntst Mrs. IVhltehad submit to psychiatric •xamlnat loas^ 
•rtlflclsl I nsaml nation ottempts os noccossory, ond amnlocontos^s 
•nd othor Intrusive modlcol procoduresi further Mrs. milteheod 
wos to •ssiino tho ontlro risk of profnoncy ond child birth, corry 
tho child to torm unless It hed confenltel ebnomell t les In which 
cese Mr. Storn hed tho option of mendetlnf ebortlon, end efter 
conception surrender the child to Mr. Stern and ternlnete ell her 
perentel rights. 

In tho cese of e mJscerrleffe efter the fifth nonth or • 
stillbirth Mrs. Whlteheed wes to recleve 11,000. In tho event of 
Mr. Stern's deeth prior to birth of the child, the child would bo 
pieced In the custody of Mr. Stern's wife. Mrs. Whlteheed did 
not consult counsel prior to slfnlns this esreement. 

The major publ Ic pol Icy object Ions to this egreeoMat 
essorted et the triel were thet the contrect exploited tho 
s.rrofete mother, denlgreted humen dignity by permitting tho selo 
of e child, el lowed en elite economic cless to exploit e poorer 
group es breeders, disrupted family reletlons, threetened tho 
aewborn, end wes contrery to stete lews end the Constitution. 

Ml th minlmel end misguided enelysis the trIel court dismiss- 
ed these objections to the contrect. with the exception of ho 
ebortlon provisions the court below held the contrect to bo 
enforceble. The trIel court held thet despite a 1 objections 
the contrect wes vel id In thet "(Tlhe mele geve his spermi tho 
femele geve her egg . . . thus, e contrect." 
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7hm trial court mrrmd I 
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objactlont to tho contract. Tho public policy concornt ottortod 
on boholf of Mrt. Nhltohood provldod m tufflclont botit for • 
finding that tho contract tho tlgnod with Mr. ttorn w unonforc- 
oblo. Moroovor, thoto public policy objoctloat bacomo claarly 
dltpotltlva whan tha anforcmant of thit contract It viawad In 
hittoric coataxt at a crucial firtt ttap In tha *Brava Haw World* 
of tha wholatala conMrcl al Isat Ion of tha rapid davalopmantt m 
ganatic and raproductlva tachnologlat • Tha trial court notad tha 
ongoing ravolutlon In raproductlva tachnology but fallad to 
aKpand tha tcopa of Itt public policy analytit to Includa tha 
contaquancat of anforcing tha turrogacy contract within thIt 
fatt aaMrgIng tachnologlcal anvlronmant. 

a, Tha ttirrogata arrangamant agploltt turrofata wothart 

Tha Stata of Naw Jartay hat contlttantly protactad tha 
rightt of ptrantt. Stata ttatutat do not allow tannlnatlon of 
parantal rightt azcapt at attabllthad In a formal haarlag. 
turrogata mothar contractt ara Invalid bacauta thay forca a 
mothar to contant, out of court, to tarmlnata har parantal 
righta. Such a dacltlon It too momentout to ba mada In thia 
Informal commercial contract tatting and bafora t'ha birth of tha 
baby. 

Thata ttata ttatutat ara not t I t uat I on-tpaci f ic but^apply to 
any tafavlnttlon of parantal rightt for whatavar raaton In 
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«k«t«v«r contest. Tliy« It l« not dl«po«ltlv« to contoad, mm thm 
triol eottrt do«o» thot oyrrogocy mmm mn uakaown phoaoMnon wkoa 
thoao atattttoo wara anactad. Protactloa for paraatal righta waa 
lataadad to apply to aay altaatloa la which a paraat coaaaata ta 
tanalaata har paraatal righta* 

Jloraovar, aach eoaaaat la ao carafally gaardad it aaa ba 
ravokad avaa aftar balag lawfylly givaa m tha adoption clroai- 
ataaaa. Mothara who hava gIvaa eoaaaat in adopt loa procaadlaga 
to taralaata thair paraatal righfa nava baaa allawad aftar 
aavaral aoatha to ravcka that eoaaaat. Saraly what la poaalbla 
la tha lawf il coataxt of adoption ahoald ba aqually poaalbla la 
tha potaatlally Illegal eoatext of aurrogaey egreaMaata. In feet, 
la the three eeeee where courte heve coaaldered aarrogate 
coatracte» coneent to terMlnete the nother'a righta have beea 
held to be revoceble, end the eurrogete contract voidable or 
void* 

Additionally, If the tenalaatloa of righte for earrogetee 
who ere blologJcel nMthere le upheld, thea earrogetee who ere act 
geaetlcelly releted te the eurrogete child bat ere geetetlag the 
enbryoe of othere will cleerly heve even leee right to retela 
their offepring* 

The Incentive for eurrogete mother 'e to tenalnete their 
righte le priaarlly economic. Stadlee heve domonatretad that 
without the economic Inceatlve the veet majority of potent lei 
eurrogete mothere would not heve egreed to the eurrogete erreage- 
ment. Thie le true deeplte the unconec loaebly amell rem|ineret loa 
paid, to tha eurrogete, geaerelly eround tlt^aao. 
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Appar««tly» •van this prica It too klgli. Tlmt Joko ttaka^a, 
prooldoot of tho lloftfttlct roandatlon^ lo€«» whlcli holpt arraogo 
•wrrogato traoaaotlooa hat prodletad that ooco •■rrogato 
cootraoto oro Hold to bo logally valid, corporatlooa Ilka kit cao 
raorolt poor woaioo botk lo tkia aod Tkird World coootrlaa for a 



If cootraeta fuck aa tkat botwoao Mrt. Nkltokoad aod 
Mr. Staro ara opkold It It claar, givoo tko cootlnulog ravolotloo 
lo oock tockoologlot aa OMbryo traotfor aod lo vitro fartlllsa- 
tloo, tkat a catta of braodort will ba croatod froa tko poor 
iM«oo of tkit aod tkIrd ivorld cottotrlot. Uodar tko gwlaa of 
cooaaot, aconmalcal ly dltaofraacklaod woomo will bo pkyalcally 
aod OMtlonally oxploltad lo a way unlqiia alaco tko abolltloa of 
■lavary. Wkotkar uaod at biological aurrogatat, carrlart of tko 
oiobryoa of otkart, or tourcot for fortlllsod oaibryot, tkato wonoo 
will bo roducod to tka ttatut of altoroato roproductloo 
voklcloa, a ttatiia givon lagal approval by tko trial coort. to 
osokaogo for a coMnorclal foo tkIt oow cat to of womoo wl 1 1 
bo alaol taoooutly doprlvod of tkoir parootal rigkta ai«d ckair 
kMMOlty. 

Tka trial court Juttlflad tkIt naw fora of axploltatlon by 
cOMparIng tiirrogato notkert witk tparai donor t. TkIt comparlaoo la 
dialogoooont. Tko act of donating tpor« palat In contratt wItk 
tko oloa nontk gottatlon and birtk of o cklld, or tko array of 
■Mdlcal and ptyckolog leal procodurot to wkick tka ^urrogato 
aotk%r la tubjact* 
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for tr«««plant, ••tobllth public policy tbot cortolo torvlcoo 
eoooot bo for tolo, tkot ocoaoMic oood of oo undorpr Ivl log«d 
eloto coMMOt bo uood by oo oil to ocoooalc clott to obtola orgoot 
for troooploot, thot oontroct low coooot ood thoiild oot bo 
ostoodod to oil homo octlvltlot. mnio tho donoting of orgoMt 
for troooploot or rotoorch it oecoptoblo, tolo ood cconorcloll- 
sotloo lo oott ovoo thoogh tho oood for tocli orgoiit my bo 
groot« Slallorly th« doootlog of mmmm of tbolr bodlot lo ordor 
to boor o child for othort mmy bo occoptoblo, tho tolo ond 
eoMorclollsot ion of thoto roproductlvo torvlcoi it mott ovoo 
though tho oood for tuch child boorlog torvlcot aoy bo groot. 

At tho triol court ootod» tho rovolutloo In roproductlvo 
tochoologlot effort tuny oppor tuo I tot , .t do tho tocfenlquot of 
orgoo trontploat. At long ot tho dovolopMont In roproductlvo 
tochoologlot rcMolnt outtldo controct i«w ood tho roola of 
ocooonic oxploltotlon. thoto tochnlquot con continue to of for 
oo«o bonofit to tocloty. Bowovor, thould controctt tuch ot tho 
ooo horo ot Ittuo bo onforcod, tho floodgotot to connorcloll- 
sot loo of thooo tochoologlot will bo oponod ond o unique ond 
trogfc form of tlovory ovor woMon will bo logoUy outhorlsod. 



Tho ourrogoto orro ngowont prow oCot boby-tolling ond 
rovttollnot tho proctico of ougonlct 

turrogoto nothor cootroctt oro void bocouto thoy prOMoto 
boby-tolling, donlgroto tho voluo of o chlld't llfo* ond rovltol- 
iso tho ditcrodltod proctico of ougonlct. Tho public policy 
ogolott boby-oolling It rofloctod in tho ttotuCory tohOMOt of 
ovor/ ttoto. Thoto ttotot prohibit ony poymont for o boby In tho 
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•doptloa coatSMt* 

Altkoygli th%»% ttatutat rmtmr •mpllcltly to thm adopt Iq^, 
tho pollelot that yodorllo thMi omtond with oqyol forco to tho 
•urrogoto aMtkor orroogOMOnt • No tarrogoto aothor coot root coald 
bo floolltod oottldo tho odopilon procoto* Por osanplo, tho 
trlol ooort oxpodltod odoptlon of Boby II by tho Storai Inoodloto* 
ly oftor Itt rollng. 

Tho ftototory prohibition on boby tolling It dotlgaod to 
provoot tho oxploltotlon of chlldron* It It cltrly not In 
tho bott lotorott of tho child to bo o btrtorod objoct told to 
tho highott blddor. Dotplto tho ottortlont of tho trlol court, 
tho turrogoto orrongoinont conttltutot btby-tol 1 Ing • Tho con t root 
Ittolf ottobllthot thot It It tho chlldi not Jytt gottotlon, 
which It bolog told. thoold tho turrogoto not givo birth to o 
ll¥log child, but ttlU undergo tho 'uU nlno-oMnth gottotlon 
porlod, tho rocolvot but o tmoll froctlon of thy $10, tot. 

•y putt log o prifio on o boby, tho tnrrogoto controot 
dlttortt ond porvortt tho voluo of thot btby , ond of llfo 
Ittolf. Logol procodont and trodltlonol othlct otttbllth thot o 
boby It prloolott. Nhon ehlldron crottod by turrogoto trrongo* 
flMott booono oworo of thoir origin It It ospoctod thot tho 
conworolol orrongonontt turroundlng thoIr birth will oouto unlqvo 
ooMtloool problMit. Moroovor, controcting for children dio* 
orlontt tlbllogt In tho tor rogoto tMthor ' t fMlly. Aftor bolng 
ospotod to tho tolling of tho tnrrogoto boby, oovorol tibllngo 
hovo oxprottood fonrt thot thoy to mmy bo told or glvoO|Owoy by 
tho onrrogoto aothor. Tho trlol eonr t rofutod to gIvo ooy wolght 
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to t«ttliiiony on th« reaction of Mrs. WhItohMds chlldr«ii to thm 
surrogacy arr«ng«m«nt . ^ 
rin«lly,' tha baby-tolling nature of surrogacy will baooma 
•van awra pronouncad as advancas continue to ba mada In Idantlfy- 
ittf ff saquancing, and napping tha human ganoma. if courts rula 
thst surrogacy and othar altarnata reproduction contracts era 
anforcebla, the doors will be jpen to full scele coomerc lei 1- 
setlon of reproduction technology. |n this market situetlon 
surrogeta mothers will be genet Icelly enelysed end screened. 
Their genetic make-up will be shown to the perspective buyers of 
the beby. turrogete mothers with "superior" genetic trelts will 



In short, the commerclel Iset Ion of surrogecy elong with 
edvances In genetic science end technology will leed to tha 
ravltellset Ion of eugenics. This prectlce of "positive" eugenics, 
the pre-eelect Ion of children with trelts thought to be superior, 
hes been condemned since Its use by the Nesis end been legeUy 
disfavored by courts. Including the Supreme Court, since tha 
taeond World Wer. The feet thet In surrogecy eugenics will now be 
prectleed for commerclel gein mekes It even mora Insidious and 
potantlelly witespreed. 

In all eugenics movements the trelts thought to be superior 
Inevltebly mirror the soclel end economic stereotypes end 
prejudlcee of eny given society. Such eugenic practices tend to 
encourage end enforce prevelling forms of discr Imlnet Ion end 
aiplol tat Ion. i 

The..conmerclel Iset Ion of reproductive technologies euch ae 
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!■ vitro fartll IsotlOM and Mbryo trontfor will alto Immd to 
lnorooo«f In tko top^lttlootloa of oygonlet toehnlqtiot 
oontiMMrf dMiond Moro *porfoet* boblot. This will undoubtodly 
Ineludo tochnlquof tuoh oos ooloetlon (ttudlot show o narkod 
proforoBoo for oono), which would Inerooto labolanoo In 
Milo->foaiolo ratio. furthor^ with tho now toohnologlot now 
boeoMlng ovolloblo, Inclvdlng fotol gonotle onolyolt, oerooning, 
ond ourgory, prooturoo to obort or ehongo o fotuo on ougonic 
groyndt will bo vory ttrong In tho ourrogoey el reumotoneo. 



c. Tho •yrrogocy orrongwioBt will bo dottryctlvo of family tlot 

Tho triol eoyrt oonmontt thot tho now roprodyctlvo toehnolo* 
glot oro ooyfing o rovolytlon In fanlly rolotlonohlpt. Tho ooort 
Ittolf viowf tho onforecMont of tho eontroet oo o prornqvltlto to 
tho ouooott of thio rovolvtlon. Unfortvnotoly tho oovrt did not 
osoMino tho proelto noturo of tho rovolutlon It wot fottoring 
throygh Itt dooltlon. fsporto eltod by tho eoyrt mako It oloor 
thot tko fonlly of tho fvturo eould bo orootod throngh on 
ostroordlnory opoo.'ol I not Ion ond oognMototton In ohi Idboor Ing. 
For oxMBplo, euttonor oouploo eon eontroet ond poy ono wo«Mn to 
prodvoo tho ogg, onothor to boor tho ehlld, whieh will onbtoqnon- 
tly bo odO|»tod by tho wl f o of tho notnrol fothor. SogMntlng 
procrootlon Into o oorloo of toehnologleol ly dotlgnod tooko 
rodveot ehlldbooring to tho oano kind of tpoAl a1 Inotlon ond 
dlvlolon nf labor that eharaetor I sod iha faetory ayataai of 
pradaotlon. ^ 

'iy., fro'^tnrlng tha Mothor-ohlld ralatlonahtpt aoeloty 
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cr««t«t • nmw «nd mora virulant form of loclil •llonotlon that 
will affoct all fttturo gonorotlont. Tho dettruct Ion of Th« 
mothar-chlld rolotlonihip It oeeompllihod without bolag counts- 
roctod by .ny guor.ntood tocltl good boyond th. convonlonc. 
or wlihoi of thoto who con offord lurrogotot. At tho triil court 
rocognlsod, tho boili for lurrogicy contricti nood not hm 
Infertility but con bo boiod ony grounds thot the cuitomor couplo 
dooms rolevont* 

Under the court's enelysis the only low governing these 
errengements Is the Isw of the msrketplece. The question of 
Introducing contrsct isw Into the chlldbesring process requires 
en Informed public debet e .nd spproprlste dellberetlon snd 
resolution et the leglslstlve level. Decisions of this msgnltude 
should not snd csnnot be left to the discretion of courts. 

^* The surrogscy errengewe nt violstes the constitution. 

The courf ettemp^s to creete s new const I tut lonsl right for 
couples who wish to hsve enother women beer their child. The 
constitution contslns no such provision. The privscy snd pro- 
creetlon rights which courts hove held to be const 1 1 ut lonel ly 
vol Id heve not Included the right to contrect for the gestetlon 
end sole of children. To the contrery the court hes conelstently 
held thet the mother cerrying the child hes the unique right to 
govern the nsture of her own pregnency. without stete Inter- 
ference up to the time of vieblllty. The court*e holdings 
guerenteeing privecy effect snd protect the IndlvlduelJ choices 
on procreetlon, nowhere do they creete e contrsct right to ollow 
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ona parson* • proeraatlon rifht to totally tubtuno onotliart. 

Tho courts const I tut lonol snolysis upholding thn co%trnct^s 
thns fntcUy flawed* 

Cone lus Ion 

for tha foragoing raasons tha surrogacy contract batwaaa 
Mrs* Miltaliaad and Mr* Starn should ba daclarad void as contrary 
to public pol I cy* 

laspactfuUy subnittad, 
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Pi^AKiD Statdcknt SuSAN G. Mmmx, Ph.D., Pbychologiot in Privatb 
Pbactici, Waahington, D.C, on Bchalp of thb American P&ychoux^ical 

AaSOCIATION 

I m Susan 6. yiktMll. Ph.D.. a paycholool«t in privata practica in 
tlia Oiatrlct of Coluabla. I a» a ra0latarad nuraa In tlia Olatrlct of 
Coiuibia and aarva aa chalrparaon of tba taak forca on Paychology and 
Miralng for tha DIvlalona of Paychotharapy. indapandant Practica and Paaily 
Paychology of tha African Paychologlcal Aaaoclatlon. i tn paat-praaldant 
of tha D.C. Chaptar of RESOLVE, tha aalf-halp organlxatlon for Infart la 
paraona and currant ly aarva on tha Advlaory Panal of tha Off lea of 
Tachnolooy Aaaaaanant atudy on infartllity Traataant and Pravantlon. I hava 
eounaalad eouplaa facing tha criala of infartllity ainca 1982 in "y capacity 



to ona-half of my practica conalata of paraona coalng to aa to ha I p than 
sort out thair faallnga and aaaaaa tha optlona aval labia to than ralatad to 
tliair Infartllity. I alao aa tha conaulting paychologlat to an in Vitro 
FartMUatlon (IVF) Prograa whara I aaat with eouplaa bafora tha procadura 
to aaaaaa thair cnping akills and halp thaa undaratand what atraaa will 
accoapany thia procadura. l aa« thaa aftar tha procadura to halp daal with 
tha raaponaaa to tha fraquant faliuraa and to aaaaaa what If anything to do 
nait. 

It la priaarlly froa tha parapactiva of tha privata practltlonar and 
conaultant that I would liy.a to praaant what I hava obaarvad to ba tha 
paychologUr vicoaitanta o' infcrtJliiy and tha IVP aiparlanca. Thaaa 
obaarvati t unlqua to ira. otiiar psychologlat and aantal haatth 



ictltionur doing individual and coupla counaailng. Ona-third 
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profMIOfWia WHO Mv« «orlc«d in ttM fUld of ftrtlMty trMtatnt havt aiM 
#Mcrlb«d tiMM ptiano— ni. Thp Mlf*li«lp oroanlzatlon for Infprtllp 
porMiM. RESOLVE, aipo raporta alallar ebaarvatlena. 

Tho ispact of InfartlMty on an IntflvlAial, eoupia, «nd aitandad faally 
can bp ovarvtiplaing. Thia raactlon la not nacaaaarlly only aipprlancptf 5y a 
faw. Ppopla aippct «nan thay hava dacitfad thay ara raady to hava dilldran 
ttioy a lap I y hava to atop Intar faring with a noraal procaaa. Vhan prognancy 
doaa not occb;' within a raaaonabia parlotf of tlaa tha quoatlon that thora 
aay ba a poaaibillty of prapnancy not happaning baeoaaa aora than 
hypothotleal. In thia aga of tachnologlcal aadleal practica tha aora 
aophlatleatad Indlvlduala aoak out tha raproductlva apaclallata for anawara. 
Tha laaa awara Individual goaa to har gynacologlat or clinic looking for a 
traataant or at laaat an anawar for atiy thia la happaning. (Uaualiy tha 
woaan addraaaaa tha poaaibillty of a problaa firtt). 

ilany diagnoatic taata aay ba parforaad, laading to poaalbia traataant 
atratoglaa. All of thia la tadioua, tlaa conaualng. Invaatva and fraquantly 
huai Hating. Noraal ly. paraona do not hava to indtcata on a chart avary 
tlaa thoy hava Intarcouraa with thara partnara an^ than praaant It to a 
phyalclan for avaluatton. For aoaa nfartlllty eouplaa thia charting 
procadura alona can daatroy any aanaa of intlMcy and aay Intarfara with a 
pr aary aaana of faaiing lovad and carad about within a ratationahlp. 
SPiuai difficulty that raaulta froa InfartlMty la an laportanl 
paychologlcal laaua but not tha only significant ona. 
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MMii m Inilvltel coMt to ay offiet fr»qH«ntly ttn pr«elpltatln0 
fMtora ineiuit an inablMty to funetlon norMlly in othar atp«ct« of thair 

tocMiM th9 Infertility lnt«rf«rM with thorn functlm. or Mvlng 
*crasy foollri^o ttat thoy havo navor proviouaiy oiporianeod. it My bo 
that thoy aro oignif icantly doproaaod or anory Micfi of tho tlaa. Thoao 
fooiln0i intorforo vith tho roiatlonofilpa vlth partnaro. friondo. and faally 
antf with fiinctlofiln0 apprcpriatoly in tho work onvlroMnt. Thoy aay find 
tliOMlvoo unoblo to control thoir omtlonal rooponooo in particular 
altuatlono. i.o. foollnp upaat whan • co-workor toila thaa oho lo pregnant » 
not wanting to go to tho favorlto boach bocouoo oooing tho children playing 
now aikoo thaw foai roaontful and aatf. hearing eoMone glibly eay they only 
need to "roiai" and they win gat pregnant anc wanting to yell "You don't 
know ahat you are talking about I* 

Thie eanee of lack of control over their reproductive llfo tiamaaa 
generallted. it thue ba c owaa difficult to nako any decialon. The decieione 
affected are not only thoee about fertility troatMot. They aleo include 
queetloning taking the new Job for fear of loeing the inaurance coverage, 
ftirchaaing a new houee beconae a choice betiwen paying for four ivf atteavta 
or Mking the down paynant. Can they requeat the now aealgnwant that 
er.talla •cm out of town traveling when oioilatlon la likely to occur «hen 
01^ partner la ca* of town. Productive* cowpotent Indlvlduala begin to 
appear to thaneelvea and othara aa leeing the one thing that had helped to 
■ako thaa feel eecuro. A ganoralized aenae of low aelf-eatoea and 
^reaalon eaally beglna devetoptng m thta uncertain environwant. 
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Ttm BMlcai dioKM art no mur. Jfm inclu0» tiM tfMltlon to aovo 
frcs tryini to eoncoivo •Ittiout otdieai Intarvontlon, to —9k oodieal 
MOlitaneo to tfltoovor tho problao, to utlllM tho «or« controv«r«lal 
todmoioglM. to adopt, to Mvo cfiMd-froo, to atop troatoant. OOvloualy 
•vory coupla Ooaa not ngvo to aaka ov^ry dioleo prooantotf. Any ona of thaao 
tfaeiaiOR piaoaa tha coupla in a difficult aituatlon. Taka, for aiaapia, 
t*io Oaclpian of utlllilng in vitro Farti I nation. Firat. oacli individual in 
a coupla Miat daal with tha looa and trauM of Infartlllty at hio or Hor omi 
paco. Tlila inavltaOly oaana that uhan a daeiaion la balng oada thora la an 
lfltel«ico prooant. Ona partner naada to Mit for tha othar to ba raady to 
daal vlth tho ava, labia optlona. If ona Mobar of tha coupla haa atrong 
rooorvatlcna al*jut tho ut I mat Ion of a particular approf^h to cr cat I no 
thoir faoi:y» that option cannot bo diacuaaad aa a roaliatic optlcn. For 
«VF. oonoy and aga ara cr;tlcai factors aa wall. Sooa couplaa cannot taka 
advantaoo of tho now tochnolooloa bocauao tbay do net hava tha financial 
rooourcoo. Ihlla f inancoo my not appear to be a peychologicai loaua, ona'a 
econoaic etatua dooo affect how they perceive their eelf worth In thie 
culture. 

AO a private practitioner and conaultant to one IVF proorao. oy ability 
to provide aoolatance to infertile peraona la neceaaarlty Molted. 
Infertile people need to know that their naeda ara being taken eerloualy. 
Thia inciudeo oaking aura that they ara not exploited becauae they ara ao 
Invaeted In eanting a faally. Oa need wider dlaaeolnatlon of ;nforoatlon on 
the noroal peychologicai raactlona to infartlllty to Inf^^rtlia peraona and 
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to p«rMCM working with thm, partleulariy in th« health fuid. Th«r« u a 
mm4 to Provide aoro adoquato support to poraono in our culture who are 
oiperitneino loot. 

in conclusion, I would liko to urgt tho CoMlttoo that ao thoy 
look at practieot auch ao IVF and Surrogato Parenting they ra«e«ber that 
thie le only one declelon that Mny infertile pereone way never have to 
roach. Moot pereono trying to have a child find thoMelvee etruggling with 
pain and an^iiwh in leolatlon and deeperately Hould like to be acknowledged 
ae •iperloncino a logitiaate loee. it le iwportant to keep in alnd all 
indlvitole who are effected by infertility when aaking any recoMondat lono 
about eelocted treatnente. 

I thank the oaabere of the Select Caoaltteo on Children, Youth and 
Mines for thie opportunity to provide teetlaony. Please feel frss to 
csl I cn BS If I ay answer further questions. 
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